Responses of John J. McConnell, Jr.
Nominee to be United States District Judge for the District of Rhode Island
to the Written Questions of Senator Jeff Sessions

Have you ever represented anyone in a case against the manufacturers of lead-based
paint or dealing with lead poisoning, prior to the Rhode Island case? If so, please
list each matter and include a description.

Response: Yes, | represented Renita Jackson and others in an action against former
manufacturers of lead pigment for use in paint in Cuyahoga County Common Pleas Court
in Ohio. That case was filed on August 11, 1992, and | became involved in 1996. In
addition, in the years prior to filing the State of Rhode Island, | represented numerous
children and their parents against landlords alleging negligence due to lead-poisoning.
These cases on behalf of individual lead poisoned children go back over 15 years and my
firm’s records do not allow me to identify them with any further particularity.

Please describe your reasons for designating Brigham and Women’s Hospital as the
destination for settlement money from DuPont related to the Rhode Island lead
paint litigation.

Response: My firm waived its attorney fees that would be due from the State’s
settlement with DuPont, on the condition that those fees be directed to a charitable cause.
We chose Brigham and Women’s Hospital because its doctors were conducting
experimental work on treatments for people with mesothelioma, an asbestos-related
cancer. This is a cause that my partners and I care deeply about in light of our years of
work in the area.

a. Do you believe it was appropriate to designate lead paint litigation settlement
monies to an out of state hospital when such monies should have benefitted
the citizens of the State of Rhode Island?

Response: The money designated to Brigham & Women’s Hospital represented
attorneys fees that would otherwise have been payable to Motley Rice LLC. 1
believe it was appropriate for my partners and me to select the recipient of a
charitable donation for funds that would otherwise have come to us as attorney
fees.

b. Do you believe it was appropriate to designate lead paint litigation settlement
monies to a cause associated with asbestos-related disease, when such monies
presumably should have been designated a cause associated with lead
poisoning?

Response: The money designated to Brigham & Women’s Hospital represented
attorneys fees that would otherwise have been payable to Motley Rice LLC. 1
believe it was appropriate for my partners and me to select the recipient of a



charitable donation for funds that would otherwise have come to us as attorney
fees.

Prior to designating the DuPont settlement money, did you or your law firm
have any preexisting pledge or commitment to donate money to the Brigham
and Women’s Hospital in Boston? If so, provide the details of that pledge or
commitment, including when that pledge or commitment was made; who
from your law firm made that pledge or commitment; the amount of the
pledge or commitment; and the identity of all representatives or agents at the
Brigham and Women’s Hospital involved in the pledge or commitment.

Response: My firm, through my partner Joseph F. Rice, made a commitment on
August 15, 2004, to Brigham & Women’s Hospital to give or raise $3 million to
help it with its medical research on treatment for mesothelioma. The pledge was
made with the lead researcher, Dr. David Sugarbaker.

Was the DuPont settlement money that was designated to the Brigham and
Women’s Hospital credited to your and/or your law firm’s pledge or
commitment to the hospital?

Response: | would assume so, but | do not know for sure.

Have you or your firm ever retained Dr. David J. Sugarbaker of the Brigham
and Women’s Hospital as an expert in a case for which you or your firm was
counsel? If so, please identify the case(s) and provide a description for each,
including whether Dr. Sugarbaker testified in the matter?

Response: | have not engaged Dr. Sugarbaker in any case. | have made a
diligent inquiry of my firm and do not believe that the firm has retained Dr.
Sugarbaker.

Has Dr. David J. Sugarbaker of the Brigham and Women’s Hospital ever
referred any plaintiffs or potential plaintiffs to you, your firm, or any
attorney at your firm? If so, please identify the case(s) and provide a
description for each, including whether they were ultimately used as
plaintiffs in any of your cases.

Response: Dr. Sugarbaker has not referred any plaintiffs or potential plaintiffs to
me. | have made a diligent inquiry of my firm and do not believe that Dr.
Sugarbaker has referred any plaintiffs or potential plaintiffs to the firm.

Has any employee, representative or agent of the Brigham and Women’s
Hospital ever referred any plaintiffs or potential plaintiffs to you, your firm,
or any attorney at your firm? If so, please identify the cases for which he
referred plaintiffs, the number of plaintiffs he referred, and whether they
were ultimately used as plaintiffs in any of your cases.



Response: No employee, representative or agent of the Brigham and Women’s
Hospital has ever referred any plaintiffs or potential plaintiffs to me. | have made
a diligent inquiry of my firm and its attorneys and do not believe that any
employee, representative or agent of the Brigham and Women’s Hospital has
referred any plaintiffs or potential plaintiffs to the firm or to its attorneys.

h. Do you or any other attorney at your firm presently have, or expect to have
in the future, any case or cases dealing with asbestos and/or the disease
mesothelioma?

Response: 1do not. Attorneys at my firm do.

3. At your hearing, | asked you about the editorial you and several of your law
partners published in the Providence Journal criticizing the Rhode Island Supreme
Court’s decision in the lead-based paint case. You testified that you meant no
disrespect to the Court, that “critiquing the law” in newspaper opinion pieces was
normal in Rhode Island, and that your criticism was based on the fact that the
Rhode Island Supreme Court “changed the law” of public nuisance in Rhode Island.
However, the main thrust of the article, as written, was that the Court’s decision
“let wrongdoers off the hook without any responsibility for the consequences of
their actions,” *“the state was very close to solving the problem of childhood lead
poisoning when the court brought the public-health remedy to a screeching halt,”
that “the money that these corporations spent on defense lawyers and public-
relations firms to influence the outcome of this case [was] simply obscene,” and that
“lead poisoning is prevalent throughout Rhode Island, but it disproportionately
affects the least powerful among us—inner city children, children of color—people
without any voice in the system.”* In short, your primary complaint was not that
the law was misapplied; the primary complaint was that “[jJustice was not served.”?

a. Do you think a judge’s job is to interpret the law and correctly apply it to
specific facts, or do you think it is to assure that “justice was served”?

Response: | believe that a judge’s job is to interpret the law and correctly apply
it to specific facts.

b. Why did you criticize the Rhode Island Supreme Court because “justice was
not served,” when its opinion has proven persuasive as a matter of public
nuisance law in a number of other jurisdictions?

Response: The client, the State of Rhode Island, believed that the Rhode Island
Supreme Court misinterpreted existing case law and did not properly apply the
law to the facts of the case as found by the trial justice and jury below.

! Fidelma Fitzpatrick, Bob McConnell & Jack McConnell, The Rhode Island Supreme Court got it Terribly Wrong
In Its Decision In the Recent Lead-Paint Case, PROVIDENCE JOURNAL, Aug. 19, 2008.
2 1d.



4. In its opinion reversing the trial court’s judgment in the lead paint case, the Rhode
Island Supreme Court detailed the history of public nuisance law—both its common
law roots and its development in Rhode Island—Dbefore stating the three elements of
a public nuisance cause of action.®> Those three elements are: “(1) an unreasonable
interference; (2) with a right common to the general public; (3) by a person or
people with control over the instrumentality alleged to have created the nuisance
when the damage occurred.”

Analyzing your case under these elements, the Rhode Island Supreme Court
ultimately concluded that the State of Rhode Island could not demonstrate any set
of facts that would satisfy these three elements. Therefore, the Court held that the
trial court had erred when it denied the defendants’ Rule 12(b)(6) motion to dismiss.
In so holding, the Court noted that “[e]xpanding the definition of public right based
on the allegations in the complaint would be antithetical to the common law and
would lead to a widespread expansion of public nuisance law that never was
intended,”” that “[t]he law of public nuisance never before has been applied to
products, however harmful,” and that “[t]he enormous leap that the state urge[d]
[the Court] to take [was] wholly inconsistent with the widely recognized principle
that the evolution of the common law should occur gradually, predictably, and
incrementally.”

a. Can you cite any precedent of the Rhode Island Supreme Court holding that
a defendant can be held liable for a public nuisance based on a product they
manufactured many years before the time the alleged public nuisance arose
but did not have control over at the time any injury occurred?

Response: Rhode Island has long recognized that claims for public nuisance can
be brought against any entity that creates a condition that unreasonably interferes
with the health, safety and comfort of the public. See, e.g., Citizens for
Preservation of Waterman Lake v. Davis, 420 A.2d 53, 59 (R.I. 1980). In
addition, the Rhode Island Legislature has found that lead poisoning in Rhode
Island meets this definition of public nuisance, concluding that “Childhood lead
poisoning is dangerous to the public health, safety, and general welfare of the
people and necessitates excessive and disproportionate expenditure of public
funds for health care and special education, causing a drain upon public revenue.
R.I.G.L. § 23-24.6-2(5).

Rhode Island had long recognized that public nuisance liability could be
established when a threat of harm is created, not when actual harm is caused to
the public. Mugler v. Kansas, 123 U.S. 623, 673 (1887); Wood v. Picillo, 443
A.2d 1244 (R.1. 1982).

® State v. Lead Indus. Ass’n, Inc., 951 A.2d 428, 443-447 (2008).
“1d. at 446-47.

> |d. at 453.

®1d. at 545.



What precedents, if any, of the Rhode Island Supreme Court do you argue
were overturned by the Court’s opinion?

Response: Wood v. Picillo, 443 A.2d 1244 (R.1. 1980); Citizens for Preservation
of Waterman Lake v. Davis, 420 A.2d 53, 59 (R.I. 1980); Pine v. Kalian, 1998
WL 34090599 (R.I. Super. 1998), aff’d, Pine v. Kalian, 723 A.2d 804 (R.1. 1998);
Hydro-Manufacturing Inc. v. Kayser-Roth Corp., 640 A.2d 950, 959 (R.I. 1994).

The Rhode Island Supreme Court stated that its definition of public nuisance
was “largely consistent with that of many other jurisdictions, the

Restatement (Second) of Torts, and several scholarly commentators.

!

Do you contend that the Court’s statement was inaccurate?

Response: The Rhode Island Supreme Court accurately cited provisions
from the Restatement (Second) of Torts. However, it was the State’s
position that the Court overlooked significant sections of the Restatement
(Second) of Torts that compel a different result, namely Restatement
(Second) of Torts § 821, cmt. g; Restatement (Second) of Torts § 821B,
cmt. b; Restatement (Second) of Torts § 821B(2)(a) and (c); and
Restatement (Second) of Torts § 834, cmt. e.

Do you contend that the public nuisance law was substantially
different than that of other jurisdictions? If so, please cite case law
and scholarly treatises that support your contention.

Response: Before the Rhode Island Supreme Court’s decision in the lead
paint case, Rhode Island’s public nuisance law was substantially the same
as public nuisance law in numerous jurisdictions. The State asserted that
the Rhode Island Supreme Court’s 2008 decision signaled a shift in Rhode
Island’s interpretation of public nuisance law, and that precedent differs
from public nuisance law in many jurisdictions today. See, e.g., Conn. v.
Am. Elec. Power Co., 582 F. 3d 309, 357 (2d Cir. 2009); County of Santa
Clara v. Atlantic Richfield Co., 137 Cal. App. 4th 292, 306 (Cal. Ct. App.
2006).

New Jersey, Connecticut and New Hampshire courts have rendered
opinions construing public nuisance in a manner similar to the Rhode
Island Supreme Court’s opinion in the lead-based paint case. Is it
your position that those opinions also misapplied the traditional law
of public nuisance?

Response: | have not analyzed the New Jersey, Connecticut and New
Hampshire opinions and so have no positions on them.

"1d. at 446.



5. During the course of the Rhode Island lead paint litigation, the Rhode Island
Superior Court fined Attorney General Patrick Lynch several times for contempt of
court after he made inflammatory statements to the media. You publicly criticized
that, saying “we see hypocrisy in [the defendants] filing motions against the attorney
general for saying something publicly while they have two full-time public relations
people in court every day trying to affect the press.”®

a. If confirmed, would you consider “hypocrisy” a valid consideration in ruling
on a motion for sanctions related to inflammatory statements in the media?

Response: No.

b. I am not familiar with the statements that may have been made by the public
relations people you mentioned in your statement to the press, but do you
think there is a difference between a public relations person trying to make a
defendant look good in the press and a statement by a public official about a
given case that is likely to inflame the passions of a jury or the public?

Response: | do not believe anyone should make statements that are likely to
inflame the passions of a jury.

6. During the hearing, Senator Whitehouse said that he suggested the public nuisance
theory as an approach to the lead paint litigation. A number of news articles have
reported that your law partner, Fidelma Fitzpatrick, developed that approach.’
You yourself were involved in the multistate tobacco litigation, which had centered
on public nuisance law. Please clarify exactly how the public nuisance theory was
developed in the lead-paint litigation.

Response: Rhode Island Attorney General Jeff Pine asked my firm to analyze possible
causes of action that might arise given the facts that had been presented. As part of that
presentation, the potential cause of action of public nuisance, amongst others, was
included in the analysis. This research and analysis was primarily done by my law
partner, Fidelma Fitzpatrick. Then Attorney General Whitehouse spearheaded the
drafting of the complaint and arguing the motions to dismiss as it related to advancing the
theory of public nuisance.

7. You were involved in a number of cases brought in the late 1990s by state attorneys
general against tobacco companies. As a result, you seem to have developed some
very strong feelings about tobacco companies and smoking. For example, you once
commented to the press about a proposed smoking ban for Rhode Island

& peter B. Lord, Lynch Fined $5,000 for Contempt of Court, PROVIDENCE JOURNAL, May 6, 2006, at A-01.

® See, e.g., Brian C. Jones, How the Lead Paint Case Was Won, BOSTON PHOENIX, Feb. 28, 2007,
http://thephoenix.com/Boston/news/34782-how-the-lead-paint-case-was-won/; John O’Brien, After unsure
beginning, public nuisance provided Motley Rice with staying power in Rhode Island, LEGALNEWSLINE.COM, Dec.
19, 2007, http://www.legalnewsline.com/news/205426-after-unsure-beginning-public-nuisance-provided-motley-
rice-with-staying-power-in-rhode-island.



restaurants that “the idea of choice in regard to allowing smoking in restaurants is
phony and offensive.” You said “’freedom of choice, my foot! Not when it’s hurting
the public health and it’s addicting another generation of kids.” Sometimes, [you
said], there is no room for choice. [You said] some people might like having all-
white restaurants so they don’t have to sit with blacks, but we don’t allow it.”*°

a. Do you still stand by your comparison?

Response: 1 felt strongly about the smoking ban issue, but I regret making that
comparison.

b. At one point, you were also quoted in a newspaper article as saying that you
would “like Congress to put the cigarette makers out of business, but that it
won’t happen in our lifetime because addicted smokers are such a large
voting bloc that [politicians] don’t want to step on them.”*! Given your view
that cigarette makers should be put out of business, how can you assure this
Committee that you will be fair to a cigarette maker or a tobacco company
that might come before your court?

Response: My personal opinion about a public health question would have
absolutely no role in my application of the law to the facts.

You once said in a press interview that “I am an emotional person about injustice at
any level—personal, societal, global.”** In that same interview, you said that
“[t]here are wrongs that need to be righted, and that’s how I see the law.”** Asa
lawyer, you were free to see the law that way, and you were free to be emotional
about what you perceived as injustice; however, as a judge, you will not have either
luxury. You will be required to be objective about situations you might perceive as
unjust, and your role will not be to “right wrongs.” You job, as Chief Justice
Roberts put it, will be to be a neutral umpire and call the balls and strikes as you see
them.

a. Do you still hold those beliefs?

Response: My role as an attorney was to zealously represent my clients within
the bounds of the law, professionalism, and ethics. As a judge, | believe that my
role would be to be objective and impartial about all situations and apply existing
law to the facts before me, not attempting to achieve any particular result.

19 M. Charles Bakst, An Opportunity to Save Lives If We Care, PROVIDENCE JOURNAL, Apr. 12, 2001, at B-01.

1 M. Charles Bakst, Jack McConnell: Host to First Lady is Lawyer, Operative, PROVIDENCE JOURNAL-BULLETIN,
Dec. 2, 1999, at B-01.

12 M. Charles Bakst, Jack McConnell: Taking on the Bad Guys, PROVIDENCE JOURNAL, Mar. 7, 2005, at B-01.
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9.

10.

b. Do you think the views you expressed in that article are appropriate for a
judge?

Response: No.

C. What can you point to in your record to assure this Committee that you will
set those beliefs aside?

Response: | have practiced law professionally and ethically for over 25 years. |
have never had an ethical complaint filed against me and | have never had
sanctions filed against me or imposed on me. Every judge before whom | have
appeared would attest to my integrity and professionalism. | would conduct
myself in a similar fashion in the new and different role as a judge if I am
fortunate enough to be confirmed by the Senate.

To point to a specific aspect of my record, | was routinely selected by both sides
of a dispute as a neutral arbiter in matters in our state court, which reflects my
ability to be a fair and impartial judge.

In 2003, you were quoted in the Providence Journal-Bulletin as saying that
“Democrats should stand for active government” and that being a Democrat has
“meant fighting for economic and social justice and opportunity for all.” Please
explain what you meant by “active government.”

Response: | meant that our political branches of government should actively commit to
ensure justice and opportunity for all people.

As a volunteer lawyer for the ACLU, you brought suit against a detention facility
that housed immigrants who were subject to orders of removal. The facts of that
case were quite disturbing, and I understand that Immigration and Customs
Enforcement did an investigation and found wrong-doing had occurred. During the
course of the litigation, you moved the district court to order prison officials to
provide you with records to aid in your investigation, but ICE initially failed to
approve the release of those records due to federal regulations.* While that dispute
was ongoing, you commented to the media that you were concerned detainees could
be moved and deported who “could be highly relevant witnesses to what appears to
be the torture of an innocent man, and I, for the life of me, can’t figure out why [the
facility] %nd the federal government are keeping this information from the

family.”

a. I understand that the context for your statement was slightly different, but
do you understand the need for the federal government to keep certain
information from disclosure, including information that pertains to

14 See Hillary Russ, Attorney Seeks Records in RI detainee death, ASSOCIATED PRESS, Dec. 10, 2008.
15 Karen Lee Ziner, Hearing on Detainee Who Dies Is Continued, PROVIDENCE JOURNAL-BULLETIN, Dec. 11, 2008,
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11.

immigration cases, to assure the government’s ability to investigate and
prosecute crimes?

Response: Yes.

In view of the Supreme Court’s ruling in Boumediene v. Bush, which held
that terrorists held at Guantanamo Bay are entitled to habeas corpus, and
with the current administration’s insistence on trying foreign-combatant
terrorists in civilian courts, would you agree that there is sometimes the need
for judges to exercise the utmost care when dealing with sensitive
information?

Response: Yes.

On May 24, 2006, the Rhode Island affiliate of the American Civil Liberties Union
filed an administrative complaint with the Rhode Island Division of Public Utilities
and Carriers asking for an investigation of Verizon & AT&T’s cooperation with the
National Security Agency in anti-terrorism surveillance programs.

a.

According to an administrative order entered by the Department of Public
Utilities and Carriers on December 8, 2006, you were appointed as Counsel
to the ACLU in this case. Did you, in fact, represent the ACLU in this
matter?

Response: | entered an appearance as counsel.

i. Ifso, were you retained by the organization, or did you handle the
case on a pro bono basis?

Response: | handled this matter without charging a fee.

ii. Did you have any involvement in this matter, in any capacity, prior to
being appointed counsel to the ACLU?

Response: No.

On January 19, 2006, the Attorney General of the United States issued a
memorandum detailing the administration’s position that these activities
were legally authorized by Congress’ Authorization for Use of Military
Force. | understand that many people do not agree with that memorandum;
however, did you consider the contents of this memorandum prior to
agreeing to represent the Rhode Island ACLU in their complaint against the
telecommunications firms for cooperating with the federal government in a
program the President and Attorney General of the United States believed
was legally proper?



12.

13.

Response: No.

C. In 2008, the Congress passed the FISA Amendments Act of 2008, which,

among other things, prohibited actions against electronic communication
service providers for cooperating with federal authorities in national security
surveillance activities that the President and Attorney General of the United
States believe are legal. That measure passed the Senate by a vote of 68-29,
and the House of Representatives with a vote of 293 to 129. Thereafter, the
ACLU filed a lawsuit in the Southern District of New York challenging the
constitutionality of the law.

I. Were you supportive of this lawsuit?

Response: 1 did not know about the law suit and had no involvement in
it. 1 do not have sufficient information to have a view of the law suit.

ii. Do you believe that the authority of the Federal government under the
Foreign Intelligence Surveillance Act, as amended by the FISA
Amendments Act of 2008, violates the Fourth Amendment to the
Constitution? Please explain your answer.

Response: | have no opinion about this matter, having never dealt with it
before, researched it, or considered it.

Please provide a list of any matters in which you have provided any legal services to
the American Civil Liberties Union (or any affiliate thereof), in which the United
States, an agent, agency or department of the federal government, a State, or an
agent, agency or department of a state government was a defendant or intervenor in
the case. For each case, please indicate whether you were retained or handled the
matter on a volunteer basis.

Response: | have never provided legal services to the ACLU or any affiliate thereof. In
the Ng v. Central Falls Detention Facility case, | am listed as a cooperating attorney of
the Rhode Island affiliate of the ACLU. In that capacity, however, I do not provide legal
services to the ACLU or its affiliate.

According to the organization’s website, Amnesty International’s position on the
death penalty is as follows:

“The death penalty is the ultimate denial of human rights. It is the
premeditated and cold-blooded killing of a human being by the state. This
cruel, inhuman and degrading punishment is done in the name of justice. It
violates the right to life as proclaimed in the Universal Declaration of Human
Rights. Amnesty International opposes the death penalty in all cases without

10



14.

exception regardless of the nature of the crime, the characteristics of the
offender, or the method used by the state to kill the prisoner.*

Do you agree with that statement?

Response: No.

You reported in your questionnaire that you have been a member of the American
Constitution Society since 2008. In its mission statement, the ACS includes the
following: “ACS believes that law can and should be a force for improving the lives
of all people. We are revitalizing and transforming legal and policy debates in

classrooms, courtrooms, legislatures and the media.

a.

217

Do you share the view that the law should be a force for improving the lives
of all people?

Response: | believe that when the law is fairly and impartially applied, it
improves our country and the lives of the people in it.

The ACS has also recently published a book, entitled Keeping Faith with the
Constitution, co-authored by ACS leaders Pamela Karlan, Christopher
Schroeder, and Goodwin Liu, that discusses how that institution sees the
proper role of a judge in interpreting the U.S. Constitution. In the very first
line of that book, the authors say that “Justice Oliver Wendell Holmes was
right when he said that the words of the Constitution “have called into life a
being the development of which could not have been foreseen completely by
the most gifted of its begetters.””*® The book goes on to say that

“interpreting the Constitution . . . requires adaptation of its broad
principles to the conditions and challenges faced by successive
generations. The question . . . is not how the Constitution would have
been applied at the founding, but rather how it should be applied
today . . . in light of changing needs, conditions, and understandings of
our society.”*

i. Do you agree with these statements?

Response: No.

16 Abolish the death penalty — Amnesty International, http://www.amnesty.org/en/death-penalty (last visited May 20,

2010).

7 American Constitution Society, http://www.acslaw.org/ (last visited May 20, 2010) .
8 GoobwiIN LiU, PAMELA S. KARLAN & CHRISTOPHER H. SCHROEDER, KEEPING FAITH WITH THE CONSTITUTION 1

(2009).

¥d. at 2.
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ii. The book is also very critical of originalism and strict construction as
interpretive approaches, saying that “neither originalism nor strict
construction has proven to be a persuasive or durable methodology,
not least because they cannot explain many of the basic constitutional
understandings we now take for granted.””® Do you agree with that
statement?

Response: No.

c. Inapaper entitled “The Right and Wrong Kinds of Judicial Activism,” recently
published by the ACS, Professor Alan B. Morrison argues that

“it is most appropriate for the Court to intervene and overturn
legislative decisions when there is some reason to believe that our
system of representative government has not worked and that the
protections that the Constitution is supposed to afford are lacking.
The most common circumstance of appropriate intervention is to
safeguard rights of a racial or other minority that were not
adequately represented in the political process. There is another
important area to which this theory is also applicable: where the
structural protections afforded by the Constitution’s specific
guarantees of separation of powers or federalism have broken down
because of an imbalance in legislative powers.”?

Do you agree with that statement?
Response: No.

15.  When you were chair of the Myrth York Gubernatorial campaign, columnist
Charles Bakst of the Providence Journal said that he found you “prone to overnight
or early morning emails or phone messages goading [him] to write something
critical of York’s opponents, or needling [him] for a column he didn’t like. During
[York’s] Primary with Attorney General Sheldon Whitehouse, [he] punched [his]
voice mail one day to hear McConnell saying, ‘Oh, I’m sorry, | thought this was the
Whitehouse campaign,’ then abruptly hanging up.”?

a. Was that statement accurate?

Response: In the middle of a political campaign against Sheldon Whitehouse, |
called a columnist with whom I had a long-standing informal relationship to

20

Id. at 5.
21 Alan B. Morrison, The Right and Wrong Kinds of Judicial Activism, AMERICAN CONSTITUTION SOCIETY ISSUE
BRIEF, May 2010, available at http://www.acslaw.org/files/ACS%201ssue%20Brief%20-
%20Morrison%20Judicial%20Activism.pdf.
2d.

12



16.

C.

complain in jest about a position he took by leaving a message in which | said
“*Oh, I’m sorry, | thought this was the Whitehouse campaign.”

If yes, do you feel that sort of behavior would be appropriate for a public
official?

Response: 1 do not believe it would be appropriate for a judge. At the time of
that comment | was not a public official, but rather a political volunteer in the
middle of a heated campaign. Given my long-standing and informal relationship
with the columnist, it was meant only as a joke.

Do you think that this and other comments you have made in the political arena
might have an effect on how some parties would perceive your fairness and
objectivity on the bench?

Response: | believe that most people who know me, and certainly those that have
observed me in a professional setting would realize that I understand the difference
between being an advocate in the legal or political system and being in a new role as
an impartial and fair judge if I am confirmed by the Senate.

You have made some very unkind comments about Republicans in public,
comments that give me concern about your ability to be objective and fair to
different viewpoints. For example, when Republican Governor Lincoln Almond
kept the Rhode Island government open during a snowstorm in 1996, you
commented to the press that the decision was “typical of the cold-hearted
Republican attitude of disregarding workers’ needs.”* You went on to argue
against the governor’s appeal to the cost efficiency of keeping agencies open b

saying that “[w]e could bring child labor back, which would be cheaper, too.

a.

”4

Did you truly believe that Republicans have a typical “cold-hearted attitude
of disregarding workers’ needs”?

Response: No. I regret having made that comment and do not believe it to be
true.

Do you truly believe that keeping government offices open during a
snowstorm in New England, even a particularly bad storm, is equivalent to
the use of child labor?

Response: No.

2 M. Charles Bakst, Almond in Storm: What You Saw Is The Way Gov. Is, PROVIDENCE JOURNAL-BULLETIN, Jan.
11, 1996, at B-01.

2d.
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17.

19.

18.

C. Given your view of the character of Republicans, do you believe you could be
fair to a Republican or conservative person or group that came before you if
confirmed?

Response: Yes, | believe that, if confirmed as a judge by the Senate, | would be
fair to all who came before me, regardless of any person’s party affiliation or their
political leanings.

The Providence Journal recently reported the following:

“[Senator] Reed said McConnell could add balance to the large number of
corporate lawyers on the federal bench. ‘We need more guys there who care
about the little guy,” Reed said, referring to McConnell’s representation of
people with illnesses caused by asbestos, tobacco and other products.”

a. Do you agree with Senator Reed that you “could add balance to the large
number of corporate lawyers on the federal bench”? If so, how?

Response: | am not sure of the context of Senator Reed’s quote. | assume that
Senator Reed made the decision to recommend me for the district court position
based on his knowledge of our State and on his experience in nominating judges
to the bench. | defer to his expertise in this area.

b. Do you agree with Senator Reed that “[w]e need more [judges] who care
about the little guy”?

Response: | believe that Rhode Island, indeed every state in the nation, needs
judges who care about all litigants, no matter who they are or from where they
come.

Please describe with particularity the process by which these questions were
answered.

Response: | received these questions Thursday evening May 20, 2010 through the
Department of Justice (DOJ). I reviewed the questions and | prepared my responses to
them. | later discussed my responses with the DOJ. I then finalized my responses. On
May 24, 2010 | asked the DOJ to forward my responses to the Senate Judiciary
Committee on my behalf.

Do these answers reflect your true and personal views?

Response: Yes.
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Responses of John J. McConnell, Jr.

Nominee to be United States District Judge for the District of Rhode Island

to the Written Questions of Senator Grassley

1. During the 2008 presidential campaign, President Obama described the kind of
judge that he would nominate to the federal bench as follows: “We need somebody
who’s got the heart, the empathy, to recognize what it’s like to be a young teenage
mom. The empathy to understand what it’s like to be poor, or African-American,
or gay, or disabled, or old. And that’s the criteria by which 1’m going to be selecting
my judges.”

a.

Without commenting on what President Obama may or may not have meant
by this statement, do you believe that you fit the President’s criteria for
federal judges, as described in this quote?

Response: | assume that | met President Obama’s criteria for a federal judgeship
because he nominated me to fill a vacancy on the District Court for the District of
Rhode Island after a thorough review of my background and record.

During her confirmation hearing, Justice Sotomayor rejected this so-called
“empathy standard” stating, “We apply the law to facts. We don’t apply
feelings to facts.” Do you agree with Justice Sotomayor?

Response: Yes.

Do you believe that it is ever appropriate for judges to indulge their own
subjective sense of empathy in determining what the Constitution and the
laws mean? If so, under what circumstances?

Response: No.

Do you believe that it is ever appropriate for judges to indulge their empathy
for particular groups or certain people? For example, do you believe that it
is appropriate for judges to favor those who are poor? Do you believe that it
is appropriate for judges to disfavor corporations?

Response: No, for every case and for every litigant, empathy should play no role
in a judge’s decisions. It is never appropriate for a judge to favor or disfavor any
litigant, including corporations.

After Justice Stevens announced his retirement, President Obama stated that
he would select a Supreme Court nominee with “a keen understanding of
how the law affects the daily lives of the American people.” Do you believe
that judges should base their decisions on a desired outcome?



Response: No.
. What, in your view, is the role of a judge? Please describe your judicial philosophy.

Response: The role of a judge is to apply existing law, as set forth in precedents from the
U.S. Supreme Court and the U.S. Court of Appeals for the First Circuit, to the facts
presented. My judicial philosophy would be to fulfill that role in an impartial, unbiased,
and procedurally fair and efficient manner.

How do you define “judicial activism™?

Response: Judicial activism, as | would use the term, occurs when a judge decides a case
to achieve a desired result or a result consistent with a judge’s own personal policy point
of view, rather than based on the law and applicable precedents. It would include a
failure to give proper deference, where appropriate, to the elected branches of
government.

Could you identify three recent Supreme Court cases that you believe are examples
of “judicial activism”? Please explain why you believe these cases are examples of
“Judicial activism”.

Response: | do not think about U.S. Supreme Court cases as examples of judicial
activism. If I am confirmed as a judge on the trial court, my role will be to follow the law
as set forth by the U.S. Supreme Court and the Court of Appeals for the First Circuit. In
that role, therefore, | would be bound to follow any opinion by the Supreme Court that
has not been overturned or modified, regardless of my personal opinion about whether
that Supreme Court case represented an exercise of judicial activism or judicial restraint.

How do you define “judicial restraint”?

Response: Judicial restraint, as | would use the term, occurs when a judge properly
applies the law to the facts, setting aside all policy and other considerations that are not
appropriate to the courts.

Could you identify three recent Supreme Court cases that you believe are examples
of “judicial restraint”? Please explain why you believe these cases are examples of
“Judicial restraint”.

Response: | do not think about U.S. Supreme Court cases as examples of judicial
restraint. If 1 am confirmed as a judge on the trial court, my role will be to follow the law
as set forth by the U.S. Supreme Court and the Court of Appeals for the First Circuit. In
that role, therefore, 1 would be bound to follow any opinion by the Supreme Court that
has not been overturned or modified, regardless of my personal opinion about whether
that Supreme Court case represented an exercise of judicial activism or judicial restraint.



7.

10.

11.

Do you believe that it is ever appropriate for judges to indulge their own values
and/or policy preferences in determining what the Constitution and the laws mean?
If so, under what circumstances?

Response: No.

Should the courts, rather than the elected branches of government, ever take the
lead in creating a more “just” society?

Response: By correctly and impartially applying the law to the facts in each case that
comes before them, the courts make an institutional contribution to the justness of
society. This institutional role is important, but courts, as the unelected branch of
government, should not take the lead in creating a more just society.

In your opinion, what is the proper role of foreign law in U.S. court decisions, and is
citation to or reliance on foreign law ever appropriate when interpreting the U.S.
Constitution and statutes?

Response: | cannot think of any instance where the use of foreign law would be proper
when interpreting the U.S. Constitution and statutes. | do not believe that foreign law
should ever be relied upon in interpreting the U.S. Constitution or statutes.

Does the silence of the U.S. Constitution on a legal issue allow a federal court to use
foreign law as an authority for judicial decision-making? When is it not
appropriate to look to foreign law for legal guidance or legal authority?

Response: No. | cannot think of any instance where the use of foreign law would be
proper when interpreting the U.S. Constitution and statutes. | do not believe that foreign
law should ever be relied upon in interpreting the U.S. Constitution or statutes.

I would like to get a better understanding of how you would interpret statutes and
what your judicial method would be if you were confirmed to be a judge on the
District Court of Rhode Island.

a. Incases involving a close question of law, what would you look to when
determining which way to rule?

Response: | would look to the language of the statute and then the interpretations
of the statutes by the U.S. Supreme Court and the U.S. Court of Appeals for the
First Circuit.

b. Would you agree that the meaning of a statute is to be ascertained according
to the understanding of the law when it was enacted?

Response: | will interpret the meaning of the statute based on the plain meaning
of the statute as enacted.



C.

How would you use legislative history when interpreting a statute? What
kind of weight would you give legislative history, if any, when interpreting a
statute?

Response: | believe that reliance on legislative history is a last resort when
interpreting a statute. Only if the language of the statute is not clear, or if there is
no other guidance from higher courts about its interpretation, should a court
consider legislative history when interpreting a statute.



1.

Responses of John J. McConnell, Jr.
Nominee to be United States District Judge for the District of Rhode Island
to the Written Questions of Senator Jon Kyl

Identify all cases where you and/or your current or previous law firms have
represented a State or local government (including but not limited to any state
attorneys general office, Governors office, political subdivision, instrumentality, or
authority of a State or States) under a contingency fee contract or other legal
services arrangement to pursue civil litigation against private defendants. In
addition to identifying the case, and as part of your response, provide the following:

Response: See Attachment A.

a. The name of the state or local government officials and related entities
involved with the contingency fee contract or legal services arrangement.

Response: See Attachment B.

b. A detailed description (including dates and amounts) of any political
campaign contributions from you or your law firm to any of the state or local
government officials identified in your response to question 1(a).

Response: My firm does not maintain a list of contributions by members or
employees to elected public officials, and therefore | have no way to gather the
information requested as it relates to members or employees. | have done a
diligent and reasonable inquiry of the attorneys in the firm and am able to provide
the following information:

My firm was retained by the State of Rhode Island by and through its then
Attorney General Sheldon Whitehouse to represent the State in litigation against
the lead paint industry in 1999. According to Rhode Island Board of Elections
files, I contributed $2,000 in 1998 to Sheldon Whitehouse’s 1998 campaign for
Rhode Island Attorney General. In addition, although I cannot find a record of it,
I do believe that Joseph F. Rice and | contributed to Governor Christine
Gregoire’s campaign for governor of the State of Washington.

c. The amount of any money (whether by contingency fee or otherwise) you or
your firm received in the representation.

Response: In the lead paint case brought on behalf of Rhode Island and other
government entity, neither my firm nor | received any money. With respect to
other cases, both my prior firm (MRRM, P.A.) and | have received money
pursuant to the Master Settlement Agreement for tobacco litigation. The monies
that I will receive as deferred compensation from the tobacco litigation are listed
on my “Net Worth Statement” submitted to the Senate Judiciary Committee.



2. ldentify all states, local governments or municipalities where you or your law firm
pursued lead paint litigation. Please note any litigation similar to that brought in
Rhode Island. As part of your response, provide the following:

Response: See the lead paint section of Attachment A in which Motley Rice LLC or
predecessor firms were hired or otherwise engaged by one or more elected officials.

a. The names of all state and local government officials with whom you or your
law firm (including their agents or representatives) contacted or
communicated.

Response: See the lead paint section of Attachment B in which Motley Rice LLC
or predecessor firms were hired or otherwise engaged by one or more elected
officials.

b. To the extent not already covered by question 1, provide a detailed
description (including dates and amounts) of any political campaign
contributions from you or your law firm to any of the state or local
government officials identified in this response.

Response: None.

c. Ifyou or your law firm entered into any contingency fee arrangement to
pursue lead paint litigation on behalf of any of these other states or local
government officials, please provide those contracts to the Committee.

Response: | am providing all of the contracts.

As part of your contingency fee contract with the State of Rhode to pursue lead
paint litigation against defendant paint companies, did you or your law firm agree
to pay all the costs and expenses of prosecuting that litigation?

Response: We agreed to pay all of the costs and expenses of prosecuting such claims.
The agreement states as follows: “All costs and expenses of prosecuting such claims,
including, without limitation, expert witness fees, costs of depositions, discovery, and
travel, will be borne by Ness, Motley, Loadholt, Richardson & Poole.”

In the Rhode Island lead paint case, the State asked the trial court to immediately
begin implementing an abatement plan for the alleged public nuisance, and to
appoint co-examiners, or outside experts, to aid in the development of the complex
plan. Although the defendants asked the court to refrain from doing so pending
their appeal, the court sided with the State; the court seemed to have been
persuaded, at least in part, by the State’s contention that reimbursement of the co-
examiner fees could be sought if the verdict was reversed on appeal. After the
Rhode Island Supreme Court did, in fact, reverse and vacate the judgment, the
defendants moved for such reimbursement. At a hearing on that motion, the State



argued that reimbursement could not be ordered because the State had sovereign
immunity. The trial court ultimately rejected that argument and ordered the State
to pay the fees.

a.

Did you play any role, either as counsel or in an advisory capacity, in any
proceedings relating to the co-examiner fees, either before or after the Rhode
Island Supreme Court’s decision?

Response: Yes.

Although it appears Motley Rice had agreed to pay all costs associated with
the litigation, the firm contended it was not responsible for these fees. You
yourself commented to the press that Motley Rice “certainly never offered,
intended or agreed to pay defense costs in the case.” Eric Tucker, R.1., Paint
Cos. Await Decision on Lawsuit Costs, ASSOCIATED PRESS, Mar. 28, 2009. In
view of Rhode Island’s pending budget deficit, explain why you personally
disavowed this contractual obligation to pay such costs and expenses of
litigation after the State was ordered by a court reimburse defense costs
associated with the lead paint litigation.

Response: The contract required that Ness, Motley, Loadholt, Richardson &
Poole incur “[a]ll costs and expenses of prosecuting such claims.” It was never
anticipated by either party, nor does the contract require, that it would include
opposing counsel’s costs, only the costs of prosecuting the claims.

Did you or your law firm ever reimburse the State of Rhode Island to cover
court-ordered payment of defense costs from the lead paint litigation?

Response: There are no court-ordered payments of defense costs from the lead
paint litigation in Rhode Island.

1. Do you agree that when state attorneys general enter into contingency fee
arrangements with private law firms to pursue civil litigation on behalf of a state,
the process should be open and transparent?

Response: Yes.

a.

b.

Was the lead paint litigation contingency fee contract between Motley Rice
and the State of Rhode Island procured under an open and transparent
process?

Response: Yes.

Was the lead paint litigation contingency fee contract made publicly
available prior to its execution?



Response: | am unaware whether the Attorney General made the contract
publicly available prior to its execution.

c. Did the Rhode Island state legislature approve the lead paint litigation
contingency fee contract between Motley Rice and the State of Rhode Island?

Response: No.

At your hearing, | asked whether you approached Senator Whitehouse, in his
capacity as Rhode Island Attorney General, to initiate the Rhode Island lead paint
litigation. You stated that you did not, but then testified that your firm was asked to
“analyze the law and the facts in the case, and we prepared an analysis in a binder
and turned it over to then-Attorney General Pine and then to Attorney General
Whitehouse.” However, during the lead paint litigation (State of Rhode Island v.
Lead Industries Association, Inc., et al., C.A. No. 99-5226), then-Rhode Island
Attorney General Whitehouse testified that it was your firm (then Ness Motley) that
approached him about bringing the case:

Q. Can you tell me who approached you? Is it true that Ness Motley
approached you about bringing this kind of case?

A. Yes, itis.
Please explain the discrepancy in your testimony.

Response: | do not know specifically what then Attorney General Whitehouse was
referring to in his deposition. | assume he meant that his initial involvement in this
matter began when he reviewed a binder that Ness Motley attorneys had prepared for the
Rhode Island Attorney General’s Office at the request of former Attorney General Jeffrey
Pine.

Please describe your involvement in the litigation brought by Sherwin-Williams
against your firm in the Court of Common Pleas of Cuyahoga County, Ohio
concerning certain documents belonging to Sherwin Williams that were obtained
without the company’s consent and alleged to be privileged. (Sherwin Williams Co. v.
Motley Rice LLC, No. CV 09 689237 (Ohio Ct. Common Pleas Apr. 03, 2009)).

Response: | have no involvement in that case except to assist my firm’s counsel in the
defense. | am not listed as a defendant in the case or mentioned in the complaint.

a. Do you know the identity of any of the unidentified “Doe” defendants in that
lawsuit? Are you one of them?

Response: | do not know the identities of any John Does (if any even exist). |
have no reason to believe that | am one of them.



. At present, do you have any reason to believe that you may be deposed or
subject to any discovery in the lawsuit?

Response: The firm’s attorneys have informed me that Sherwin Williams has
requested my deposition in this case.

Have you discussed this litigation with any other member of the Motley Rice
firm? If so, with whom did you discuss it, when, and what was the content of
the discussion?

Response: Yes, | have discussed the litigation with other members of Motley
Rice. As to the contents of those communications, those communications may be
subject to attorney-client or the work-product privileges.

Do you have any other information related to the Sherwin-Williams lawsuit?
If so, please describe and/or provide to the Committee.

Response: The Rhode Island Superior Court judge who presided for ten years
over this litigation specifically found, after full briefing and hearing on the issues
at the center of Sherwin-Williams lawsuit, that the documents at issue in the
Sherwin Williams law suit were not privileged and that all counsel acted in an
“exemplary fashion” with regard to this matter specifically and in the litigation
generally.

Do you believe it would be appropriate for Motley Rice to retain documents
that Sherwin-Williams has claimed are privileged and confidential?

Response: It would depend on the particular applicable state law and the facts
surrounding their claim of privilege.

Have you asked Motley Rice to return the misappropriated document
belonging to Sherwin-Williams?

Response: By agreement, all copies of the disputed documents that Sherwin-
Williams claims were privileged have been turned over to the trial court in Ohio.
Motley Rice has not retained any copies of the document.

Were you familiar with these documents, prior to this suit being filed in
Ohio? Please explain your answer.

Response: | saw the documents prior to suit being filed in Ohio. | briefly saw
them when they were first faxed to our firm and then again a few years later, |
saw them when we submitted one page of the documents to the court in Rhode
Island. I would not say | was familiar with the documents in any fashion.



You have acted as counsel on behalf of numerous States in bringing lawsuits against
lead paint and tobacco manufacturers. If confirmed, you may preside over cases
involving lead paint or tobacco manufacturers and mass tort claims in general. At
your hearing, | asked whether, given your extensive representation in these types of
matters, you had thought about recusal. Please answer each of the following
questions fully. Reciting 28 U.S.C. § 455 is not sufficient.

a. Would you recuse yourself from any action involving a party that has been
adverse to a party represented by either you or your firm?

Response: | would make that decision on a case-by-case basis after a thorough
analysis of the prevailing issues presented by the parties and based on the applicable
statutes, rules and Canon 3 of the Code Conduct for United States Judges. | would be
guided specifically by Canon 3 (C) (1) that requires a judge to disqualify himself or
herself if “the judge’s impartiality might reasonably be questioned,” or if | had
“personal knowledge of disputed evidentiary facts” in the case. If I determined that
my previous involvement as an advocate required my recusal from the case, then |
would recuse myself.

b. Would you recuse yourself from actions that involve paint manufacturers that
were named in State of Rhode Island v. Lead Industries Association 951 A.2d 428
(R.1. 2008)?

Response: | would make that decision on a case-by-case basis after a thorough
analysis of the prevailing issues presented by the parties and based on the applicable
statutes, rules and Canon 3 of the Code Conduct for United States Judges. | would be
guided specifically by Canon 3 (C) (1) that requires a judge to disqualify himself or
herself if “the judge’s impartiality might reasonably be questioned,” or if | had
“personal knowledge of disputed evidentiary facts” in the case. If | determined that
my previous involvement as an advocate required my recusal from the case, then |
would recuse myself.

c. Would you recuse yourself from actions that involve paint manufacturers that
were named in Steven Thomas v. Mallett, 701 N.W.2d 523 (Wis. 2005)?

Response: | would make that decision on a case-by-case basis after a thorough
analysis of the prevailing issues presented by the parties and based on the applicable
statutes, rules and Canon 3 of the Code Conduct for United States Judges. | would be
guided specifically by Canon 3 (C) (1) that requires a judge to disqualify himself or
herself if “the judge’s impartiality might reasonably be questioned,” or if | had
“personal knowledge of disputed evidentiary facts” in the case. If | determined that
my previous involvement as an advocate required my recusal from the case, then |
would recuse myself.

d. Would you recuse yourself from actions that involve paint manufacturers in
general?



Response: | would make that decision on a case-by-case basis after a thorough
analysis of the prevailing issues presented by the parties and based on the applicable
statutes, rules and Canon 3 of the Code Conduct for United States Judges. | would be
guided specifically by Canon 3 (C) (1) that requires a judge to disqualify himself or
herself if “the judge’s impartiality might reasonably be questioned,” or if | had
“personal knowledge of disputed evidentiary facts” in the case. If I determined that
my previous involvement as an advocate required my recusal from the case, then |
would recuse myself.

. Would you recuse yourself from actions that involve the tobacco companies
involved in the Master Settlement that you helped negotiate and draft?

Response: Yes, if it involved any of the Original Participating Manufactures that
contribute to the payment of attorney fees.

Would you recuse yourself from all actions that involve companies that are a
party to litigation on which some or all of your compensation depends?

Response: Yes.

. Would you recuse yourself from actions that involve tobacco companies or
tobacco retailers?

Response: Yes, if it involved any of the Original Participating Manufacturers that
contribute to the payment of attorney fees. In addition, | would further make that
decision on a case-by-case basis after a thorough analysis of the prevailing issues
presented by the parties and based on the applicable statutes, rules and Canon 3 of the
Code Conduct for United States Judges. | would be guided specifically by Canon 3
(C) (2) that requires a judge to disqualify himself or herself if “the judge’s
impartiality might reasonably be questioned,” or if | had “personal knowledge of
disputed evidentiary facts” in the case. If I determined that my previous involvement
as an advocate required my recusal from the case, then | would recuse myself.

. Would you recuse yourself from actions that involve product manufacturers?

Response: | would make that decision on a case-by-case basis after a thorough
analysis of the prevailing issues presented by the parties and based on the applicable
statutes, rules and Canon 3 of the Code Conduct for United States Judges. | would be
guided specifically by Canon 3 (C) (1) that requires a judge to disqualify himself or
herself if “the judge’s impartiality might reasonably be questioned,” or if | had
“personal knowledge of disputed evidentiary facts” in the case. If | determined that
my previous involvement as an advocate required my recusal from the case, then |
would recuse myself.



In your Questionnaire, you stated: “I do not foresee any recurrent basis for
disqualification, except possibly in connection with matters in which my firm or my
brother is counsel for a party.”

a. Please explain what you mean by “possibly.”

Response: | meant that if Mottley Rice (where my brother is a partner) came before
me in a matter, | would recuse myself. The use of the term “possibly” reflects my
uncertainty as to whether any matters involving him would be “recurrent.”

b. Under what circumstances would you choose not to recuse yourself if your
brother or your law firm partners/colleagues were to appear before you as
counsel for a party?

Response: | would always recuse myself if my brother or other family member came
before me as a litigant or attorney. | would always recuse myself from any case in
which a law firm where my brother or other family member is partner. For a period
of years—the specific numbers of years appropriate for recusal, which I would
determine by following the rules and seeking guidance from colleagues on the
bench—I would recuse myself from cases involving my former law firm
partners/colleagues.



ATTACHMENT A
LIST OF LAWSUITS

Tobacco

Blaylock et al. v American Tobacco Co. et al, Circuit Court, Montgomery County, No. CV-96-
1508-PR

State of Alaska v. Philip Morris, Inc., et al, Superior Court, First Judicial District of Juneau, No.
1JU-97915 CI (Alaska)

State of Hawaii v. Brown & Williamson Tobacco Corp., et al., Circuit Court, First Circuit, No.
97-0441-01 (Haw.)

State of Idaho v. Philip Morris, Inc., et al., Fourth Judicial District, Ada County, No. CVOC
9703239D (ldaho)

State of lowa v. R.J. Reynolds Tobacco Company et al., lowa District Court, Fifth Judicial
District, Polk County, No. CL71048 (lowa)

State of Kansas v. R.J. Reynolds Tobacco Company, et al., District Court of Shawnee County,
Dividion 2, No. 96-CV-919 (Kan.)

leyoub v. The American Tobacco Company, et al., 14™ Judicial District Court, Calcasieu Parish,
No. 96-1209 (La.)

Commonwealth of Massachusetts v. Philip Morris Inc., et al., Middlesex Superior Court, No. 95-
7378 (Mass.)

Kelley v. Philip Morris Incorporated, et al., Ingham County Circuit Court, 30™ Judicial Circuit,
No. 96-84281-CZ (Mich.)

State of Montana v. Philip Morris, Inc., et al., First Judicial Court, Lewis and Clark County, No.
CDV 9700306-14 (Mont.)

State of New Jersey v. R.J. Reynolds Tobacco Company, et al., Superior Court, Chancery
Division, Middlesex County, No. C-254-96 (N.J.)

State of New York et al. v. Philip Morris, Inc., et al., Supreme Court of the State of New York,
County of New York, No. 400361/97 (N.Y.)

State of Ohio v. Philip Morris, Inc., et al., Court of Common Pleas, Franklin County, No.
97CVHO055114 (Ohio)

State of Oklahoma, et al. v. R.J. Reynolds tobacco Company, et al., District court, Cleveland
County, No. CJ-96-1499-L (Okla.)

State of Oregon v. The American Tobacco Co., et al., Circuit Court, Multnomah County, No.
9706-04457 (Or.)

Rossello, et al. v. Brown & Williamson Tobacco Corporation, et al., U. W. District Court, Puerto
Rico, No. 97-1910JAF

State of Rhode Island v. American Tobacco Co., et al., Rhode Island Superior Court, Providence,
No. 97-3058 (R.1.)

State of South Carolina v. Brown & Williamson Tobacco Corporation, et al., Court of Common
Pleas, Fifth Judicial Circuit, Richland County, No. 97-CP-40-1686 (S.C.)

State of Utah v. R.J. Reynolds Tobacco Company, et al., U.S. District Court, Central Division,
No. 96 CV 0829W (Utah)

State of Vermont v. Philip Morris, Inc., et al., Chittenden Superior Court, Chittenden County,
No. 744-97 (Vt.) and 5816-98 (Vt.)



State of Washington v. American Tobacco Co. Inc., et al., Superior Court of Washington, King
County, No. 96-2-1505608SEA (Wash.)

McGraw, et al. v. The American Tobacco Company, et al., Kanawha County Circuit Court, No.
94-17-7 (W. Va.)

Lead Paint

State of Rhode Island v. Lead Industries Assn. C.A. No 99-5229

In Re Lead Paint Litigation, Case Code: 702-MT, Superior Court of New Jersey

City of Cincinnati v. Sherwin-Williams et al., C.A. No. A0611226

City of Columbus v. Sherwin-Williams et al., 06CVH-16480

Ohio v. Sherwin-Williams et al., 07CVC-04-4857

City of East Cleveland v. Sherwin-Williams et al., CA No CV-06-602785

City of Athens v. Sherwin Williams, et al., C.A. No. 07CI136

City of Massillon v. Sherwin-Williams et al., C.A. No. 07 CV 01224

City of Canton v. Sherwin-Williams et al., C.A. NO. 06 CV 05048

City of Dayton, Ohio v. Sherwin-Williams, et al., C. A. No. 07 CV 12701

City of Cleveland v. Sherwin-Williams et al., C.A. No. CV-06-602785

City of Lancaster v. Sherwin-Williams et al., C.A. No. 06 CV 1055

City of Toledo v. Sherwin-Williams et al., C.A. No. G-4801-CI-200606040

City of Youngstown v. Sherwin-Williams, et al., C.A. No. 07-CV-1167

City of New York Housing Authority v. Lead Industries Assn., Index No. 14365/89, IAS Part 39
County of Santa Clara, et al. v. Atlantic Richfield Company, et al., Case No. CV 788657

Other

Kurikose v. Fed. Home Loan Mortgage Co., No. 1:08-cv-7281 (JFK) (S.D.N.Y);

Various individual asbestos cases on behalf of Bob Whittaker, Director, Division of Workers'
Compensation Funds, Commonwealth of Kentucky Labor Cabinet

State of Oklahoma v. Tyson Foods, Inc., et al., 4:05-cv-00329-GKF-PJC, N.D. Okla.

Inre: W.R. Grace & Co., et al., Case No. 01-01139 (JKF), D. Del. (Bankruptcy) - Claims No.
6937-6944 (State of Washington claims); Claims No. 6945-6947 (Port of Seattle claims); Claims
No. 3405 (Fargo Housing and Redevelopment Authority claims).
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ATTCAHMENT B

LIST OF PUBLIC OFFICIALS

Tobacco

Honorable Bruce M. Botelho
Honorable Margery S. Bronster
Honorable Alan G. Lance
Honorable Tom Miller

Honorable Carla J. Stovall
Honorable Richard P. leyoub
Honorable Scott Harshbarger
Honorable Frank J. Kelley
Honorable Joseph P. Mazurek
Honorable Peter Verniero
Honorable Dennis C. Vacco
Honorable Betty D. Montgomery
Honorable W. A. Drew Edmondson
Honorable Hardy Myers

Honorable Jose A. Fuentes-Agostini
Honorable Jeffrey B. Pine
Honorable Charlie Condon
Honorable Jan Graham

Honorable William H. Sorrell

Honorable Christine O. Gregoire
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Attorney General of Alaska
Attorney General of Hawaii
Attorney General of Idaho
Attorney General of lowa
Attorney General of Kansas
Attorney General of Louisiana
Attorney General of Massachusetts
Attorney General of Michigan
Attorney General of Montana
Attorney General of New Jersey
Attorney General of New York
Attorney General of Ohio
Attorney General of Oklahoma
Attorney General of Oregon
Attorney General of Puerto Rico
Attorney General of Rhode Island
Attorney General of South Carolina
Attorney General of Utah
Attorney General of Vermont

Attorney General of Washington



Honorable Darrell V. McGraw Jr.

Lead Paint

Honorable Sheldon Whitehouse
Louise Renne, Esq.

Mayor John T. Gregorio
Mayor Sara B. Bost

Mayor Karen McCoy Oliver
George Devaney

Mayor Robert L. Bowser
Mayor Joseph V. Doria
Thomas S. Plaia

Mayor Samuel Rivera

John D. Massi

Mims Hackett, Jr.

Unknown

Unknown

Unknown

Garry E. Hunter

Joseph Martuccio

Pericles G. Stergios

Richard C. Pfeiffer, Jr.

Mayor Eric J. Brewer
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Attorney General of West Virginia

Attorney General of Rhode Island
San Francisco City Attorney
Linden, New Jersey

Irvington, New Jersey

Hillside, New Jersey

Union County, New Jersey Manager
East Orange, New Jersey

Bayonne, New Jersey

Township Attorney — Union Township, NJ

Passaic, New Jersey

Borough Attorney - Roselle, New Jersey

Mayor of Orange, New Jersey
Essex County, New Jersey
Jersey City, New Jersey

West New York, New Jersey
Athens, Ohio Director of Law
Canton, Ohio Director of Law
Massillon, Ohio Director of Law
Columbus City Attorney

City of East Cleveland



Terre Vandervoort
John Madigan

Iris Guglucello

Milton R. Dohoney, Jr.

Ricardo Elias Morales

Other

Richard H. Moore
Linda Strout

Lynn Fundingsland

Unknown

Bob Whittaker

W.A. Drew Edmondson
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Lancaster, Ohio Director of Law
Toledo, Ohio Director of Law
Youngstown, Ohio Director of Law
Cincinnati, Ohio City Manager

General Counsel, NYC Housing Authority

Treasurer, State of North Carolina & Sole
Trustee of the North Carolina Retirement
Systems

Port of Seattle

Fargo Housing Authority

Deputy Attorney General, State of
Washington

Director, Kentucky Division of Worker’
Compensation Fund

Oklahoma Attorney General



RETAINTR AGREEMENT,

The Stete of Rhode Island {"Btate”), by and through Sheldon Whitehouse,
its Attomey General {“ Attormney General"), kercby retains the law Femis of Mess,
Motley, Loadhoit, Richardson & Peole, 321 Suuth b4ain Street, Frovidencs,
Fhade Island, snd Tecef & Grimm, Cnie Smith Hil Providence, Rhode Tsiand
{the "Law Funs"), to pussue any and afl claims against any and all persons,
corporations and ather entities for damages of every kind arising out of the
enanubacture, sale, distribubion and use of tead paint, wpon the following terms
argd eonditlons:

1. Tha Law Firms will diligendy and forcefully prosecute all claims
which, in their judgment, should be asseried against anpy and all persons, firme ot
covporations for damages azising out of or referable to the manuiacture, sale,
disttbution or wee of lead paint.

2 The Atorney Guneral shall have the oght to designate from either
of the Law Firms chief counsel, with full authenty and responsibiliy for sll case
managernent, tial strategy and ether dectsions necessary or incident to the
necessary prosecution of the dlabps, :

3 The Law Firmns will render all servicss necessary In the proper
prosecation of the <Jeims, induding consultation, advlce, research, preparation,
negotiation, lidgation and all appeals, if necessary, ona contingant fee basis, ta-
wit: sixteen and two-thirds percent {16 2/3%) of uny and all moneys received by
the State tn setifement, jndgment or otherwise, As payments are received by the
Sate on zecount of the claims, whether by settlement, judgment or gthenwise, the
State will promptly pay the Law Birms,

4. Allcosts and expenses of prosecaking said claims, including,
without limitaton, expert wikess fgeg, costs of depoeitons, discovery, and
travel, will Ba boyne by Naogs, Motley, Loadhelt, Richardsem & Pocle. In the
event of recovery of any moneys as the result of said claims, the costs expensad
by the Law Firmns ghall be reimbursed them in addition to the contingent fees
kereinabove specified. Such reimbursament shall be made at the tme of the
recovery by the State. Al expenditures for costs and expenses shali be
reimbursed only on the basis of itemired copies for costs billed to and paid by
either or both of the Law Firms. The Law Flrms agres 1o abide by and conform
to State of Rhode Istand requirements with respect to travel expenditures and por
dieimns for elected officers, as set forth in Sxhibit A attached hereto and
tncorporated herein. -

5. In the event thar the services of gither Luw Firm shall be terminated
far zhy reason, such Law Flora shall be entitled t compersation on the basis of
quanturn meruil, buk in no event less than its share of sixteen and two-thirds



pevcent {16 2/3%) of any and all offers of settlernent received by the State at the
time of such termination, Such payment of quantum meruit {ees shall be paid by
tive State ot the Hrme of finel disposition of all ¢laims and resovery of moneys,

6 I the event the Litgation s resolved, by settdement or judgment,
under terms invelving the provision of goods o services, egquitable relief, or any
cther Yin-kind” payment, the parties hereto agree to seek, s part of any such
settlement, compensation for the Law Firms equivalent to the contingency fee
and expenses o which the Law Fixms would be entiled under this Agreernent.
In the event the Attoimey Genetal ia unable to secure such compensation for the
Law Firms as past of any "in-kind"” settlement, the Aborney General agress to
petitan the General Assambly 1o sppropriate Junds to compensate the Lav
Firms,

7. The parties hereto agres to extend their best efforts, 1o the extent
legally pessible, agalnst all defendants 1o recover counse! [ees for the Lasw Firma
directly frogn the defendants, o addition to any settlemant, whetber monekary or
otherwise. All such recovary of fees will be credited In full against all fees owed
by the State to the Law Firms under this Agreement, whether for monetary o
LOT-Monetary recovery,

This Agreement shall be binding upon the parties herete, and their
respective successors and assigns.

EXECUTED this 5?'2‘ day of October, 15599,

LDECOE & GRIMM MESS, MOTLEY, LOADHOLT,

RICHAR &FODLE
BM/?
Laonard Decof 2/ John i M 1, 1.

STATE OF RHODE ISLAND AND
PROVIDENCEJLANTATIONS

By:
L&l_:gjﬁn Whitehouae, Attorney Gengral

Urendmanf Cives! Liwd Palnty & groomenis/ Tulaines Agronendf 17
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The Retainer Agreement entered into between the State of Rhode Island and ess,
Motley, Loadholt, Richatdson & Poole and Decof & Grimm on or about Octaber B, 1999, is
herely amended as follaws:

1. The law fim of Decof & Decof shall be substituted for the law Gem of Decof &
Grimm and the Jaw fitm of Motley Rice LLP shall be substituted for the law firm of
Ness, Motley, Loadhelt, Richardson & Poole.

2. Notwithstanding 2ny other provisions contained in the Retainer Agreement, as chief
legal officer of the State of Rhode Island the Attotney Goneral shall at all times
retain full control of the liigation, including but not limited to who to sue, what
czuses of actionfs) should be asserted, and settlemnent or termination of this lawsuit,
This provision does not prohibit cutside counsel from exetcising their professional
jedgment in prosecuting this case in accord therewith.

3. Paragraph 2 of the Retainer Agreement is hereby delered in its entirety.

4. This Amendment shall be enteted on 2 nun po tunc basis to the date of the
crecution of the Retminer Agresment.

STATE OF RHODRE [SLAND AND MOTLEY RICEI1P
PROVIDENCE PLANTATIONS

¢

y: Patrick €. Lyiiehy By: john j. McConnell, Jr.
Axtorney General

-

Bated: ?"/Ej 0.2

By: Leonard Becof
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CONTRACT FCR LEGAL SERVICES
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THIS AGREEMENT, entared into this g% day ofﬁkf’ 247 »éz . 2008 BY AND

BETWEEN:

THE CITY OF ORANGE, NEW JERSEY, a municipa! corporation of the State of New
Jersey with iis principal place of business located at Cjty Hall, 29 North Day Street,

" Orange, New Jersey 07050

(hereinafter referred to as the "CITY")

and
CiTY OF ORANGE LEAD LITIGATION GROUP, which is comprised of the firms of:

Motley Rice, LLC
321 Bouth Main Sfreet, Suite 402
Frovidence, Rhode Island 02803

Jon L. Gelman, Esq.

1450 Valiey Road

F. O, Box 534

Wayne, New Jersey 07474-0934

Michaei P. Burakoff, P.A.
18 Bank Street, 4™ Floor
Mormistown, New Jersey (07980

James J. Plaia, Esq.
10 South Prospect Street
Verona, New Jersey 07044

WITNESSETH THAT:

WHEREAS, the City, desires {o engage a committee of lawyers knowa as *City of Orange
Lead Litigation Group™ {"LLG"} to render certain professional services in connection with
matiers pertaining to any and all claims which the City has, or may have, against E.!.
BuPont, Glidden Corp., SCM Chemicals, Sherwin-Williams Co., The O'Brien Comoration,
American Cyanimid Co., N.L. indusiries, ARCO, The Lead Industnes Association, ConAgra
Grocery Products Company andfor other fead manufaciurers, distributors, marketers,
retailers and/or each of their successors, assigns and insurers (the “Claim”).

RECEWED
MAR © 3 2007
JON L. GELMAN



WHEREAS, the LLG desires to perform said services for the City,

NOW THEREFORE,

Forthe reasons set forth above and in consideration of the mut

ual covenants and promises

of the parties hereto, the city and the LLG covenant and agreg as follows:

1. SCOPE OF SERVICES: The LLG shall perform the following tasks and services in

accordanice with the objectives and assignm

T T T Provide iegai counsel and related legal services tothe ¢
of a suit against the lead manufacturers, et al,

ents as determined under this Contract

ity regarding the institution
Such legal counsel and related

services will include but not be limited to the following:

1.

Investigating the City's potential claims against lead manufacturers
and/or providing legal representation to the City in a suit against the
lead manufacturers, et al. The Corporation Counsel's Office will
designate an attorney from its office to be assigned this case. The
Corporation Counsel atiorney may participate actively in the case, and
will specify whether he or she should appear as a counse! of record.
The comespondence from cutside counsel to the Cily should be

directed to this attorney,

The extent of the Corporation Counsal attorney's invoivement wil
vary. In some instances the altornays will participate directly in pretiiaf
and trial activities. Corporation Counsel legat assistants and support
services may be used where feasible. The atforney and LLG should
agree as early as possible on a division of efforts and then feassess
that decision as the case unfoids. The goal should be fo utilize City
resources where available, consistent with the needs of the case.

The City agrees io provide for the cooperation of all of its agencies
with LLG for the purpose of the investigation and/or prosecution of the

Cily's claim.

RECEIVED
MAR 03 207
JON L. GELMAN




2. SERVICES.
COMPENSATION AND METHOD OF PAYMENT:

M-qwht.....q“_,* S—

-

R g g st
et %

S

-

a.

o

For and in consideration of the professional services to be rendered
by the LLG, the City shall pay a cohtingent fee to LLG out of any

settlement made in this matter prior to commencement of trial 25% of
the net amount of money collected plus alf costs and expenses
incurred by the LLG in this matter. The City hereby further agrees fo
pay to the LLG, in the event of seftlement or resolution afier

commencement of trial in this matter, 30% of the net amount of

=" money coliected; plus all costs and expenses incurred by the LLG in

b.

G

3. TERMINATION

L

a

b.

this matter in furtherance of this litigation. Al remaining funds shali go
to the City after payment of all expenses and costs incurred by the

LLG in this matter,

In the event, and to the extent, that the City is afforded an opportunity
{either by way of settlement or judgment) to resolve the claim for any
ron-monetary relief, then the City agrees to use its best efforts o
ensure that the LLG receives, either directly from the defendants or
through an award of fees from the presiding court, an appropriate
attorney’s fee which is consistent with the percentage fees set out
hereinabove for the monetary portion of any relief.

Itis further agreed by and befwean the City and the (LG that the LLG
shall pay all reasonable expenses related o the prosecution of this
itigation. The LLG shall keep records of expenses it pays for

prosecution of this fitigation.

Itis firther Agreed that neither the LLG nor the City may, without the

consent of the other, seitle, compromise, release, discontinue or
otherwise dispose of the Claim or suit mentioned above. '

The LLG may hire expert witnesses or other law firms to assist in

prosecution of this litigation if it deems necessary. The retention of
other law firms to assist the LLS shall not result in anyincrease of fee

to tha City.

RECEVED
-3 MAR 03 7007
JON L. GELMARN




4. JURISDICTIONAL LANGUAGE:

It is agreed by and between the City and LLG thaf this retainer agreement
and any dispute which may atise thereunder, shall be govemed, controlied
and interpreted using the taws of the Siate of New Jersey.

IN WITNESS WHEREOQF, the City and the Lead Litigation Group have executed this
Confract as of the date first herein written.

CITY OF ORANGE : CITY OF ORANGE O LITIGATION
I GROUP .

’

By: E
Michael P. Eurak?ﬂ‘. Esqg,

ATTEST:

itehell, Municipal Cler

App/r/d to fg

M&Tvih T. Braker, Cit% Mtorney

4

sufficiency:

RECEIVED
MAR 03 2007
JON L. GELMARN



The City of Orange Township, New Jersey

CITY COUNCIL
NUMBER 3222002

DATE Rotober 1.

A RESOLUTION AUTHORJZING THE CITY OF ORANGE
TOWNSHIP TO INSTITUTE SUIT AGAINST THE LEAD
INDUSTRY AND RETAINING THE LEGAL SERVICES OF
THE CITY OF ORANGE LEAD LITIGATION GROUP.

2006072

TITLE:

2 health problens for the:

WHEREAS, tead poisonin g has caused permanent and devastatin
children of the City of Orange Tewnship; and,
s which Iead poisoning causes the citizens of the City of

YWHEREAS, the problems and cost
Ovange Township are staggerin E; and,

1 WHEREAS, the City, its taxpayers, and other nublic emlities are forced to bear additional
Costs as aresult of lead poisening in the City of Orange Township; and,

ry failed 1o take reasonable, responsible steps which would have

WHEREAS, the Jead indust
the City of Orange Township: and,

prevented fead poisoning in

WHEREAS, the City of Orange Township has decided 1o take action by mstiteting suii
J againsl the lead industry: and,

ge Township wishes to retain the lepal service of the City of

WHEREAS, the City of Oran
Orange Lead Liligation Group; and,

WHEREAS, this contract s awarded without public bidding, as a professional service
to the Local Public Contracts Law ag set forth in N.J.S A, 404 ] =501 Wa){i}.

exception
CIPAL COUNCIL QF THE

NOW, THEREFORE, BE IT RESOLVED BY THE MUNT

CITY OF ORANGE TOWNSHIP, that

i. The Mayor and Mu:ﬁcipai Clerk are hereby anthorized 1o execute @ contract with

the following law firms on a contingency basis as follows:

MNess, Motley, Loadholl, Richardson & Paole, P.C.

321 Sewth Main Street, Sujte 402
Providence, Rhcrde Island 02903

lon L. Gelman, Esq, RECEWED

1450 Valley Road .
Wayne, New Jersev 07474.0034 MAR 0 S

Michae! P. Burakoff, P A.
18 Bank Street, 4* Fiogr
Maoitistown, New Jersey 07960 . :

AFRRNE 45 TA £GN £okrae e




e
[l

T e

L) -, . . ’
O MOTION "TO ARQOPT: Peters

fames J. Fiaia, Esq.
10 South Prospect Sireet
Verona, New Jersey 07044

Sheldon Bross, Esq.
(izntomasi, Bross & Oliveira, P.C.

282 Lafayetie Street
Mewark, New fersey (7105

17 - 2. The Mayor and Municipal Clerk are authorized to execute the altached ¢oniract and
it shall be the responsibility of the City Altorney to provide the Mayor and Munieipal Cooneil
whh periodic status reports as to legal services provided as outlined in the attached contract,

3. This contract is awarded a5 a professional service contract pursuant to N.J.S.A,

0A1T-5(1)(a)f5). -
4. A Notice of this acticn shall be published in the hewspaper, as required by faw
within ten (18} days of its passage.

Adopied: Cctober 1, 2002

GlforeeSpuredland? U7

Alien Barahardt, Council Presidenf

Dusaft _Jissit fop?

DwightMitchell, Municipal Clerk

REGULAR MEETING - 18/1/02
OFF {ONSENT AGENDA
BEECOND:  TLewis

YEAS: Eason, Gaunt, Lewis, Peters, Vandermeer & Council President
Barnhardt

MAYS: Wonce
ABSTENTICNS: Hone .
ABSENT: Rimes '

RECEIVED
MAR 03 2007 .
JON L. GELMAN B




CUONTHACT FOR LEGAL SERVECES

TS AGREEMENT, entered ot this Q g day of December, 2001 BY
AN BITIWI RN,

VHLEOTIY OF LENLEN, COUNTY OF GMICN, MEW JERSEY, a mulicipal
corpetatig: gl dhe Blate of Maw Tesey wilh its piincipal place of business located an ity Halt,
MY Mo Wend Avenue, Tasilen, Mew Jersey (hereinaller relemed 1o as the "CITY™

AN}

CHY OF LINDEN LitAD LIVISATTION GROUT, which is eatnprised oF e finns

ul”

Mess bdotdey, Lagdiol, Rivharlson 8 itoole, TC
32 Newh hhain Street, Suile 403
ovidenge, Rhode Eslapgd 92005

Jon | Grelmim, [y,

P50 Yalley Road

P00 Tiun 914

Wayne, Moew Joisey 074 T4-0574

hlichacl [ Gurakokf, P4,
1% Bank Sireel - 4" Floor
Mprnistown, Mew Tersey 07960

Jeznes FoPlaia, By
10 Sl P'rosnect Sleagt
Veromiy, Mew ooy 7044

Tl e & Maones
100 Snnmeer Sireet - 36% Flooe
Bosion, Mazgacinigetts 02 11D

Wilenlz, Craidinan & Spikzer
U0 Wagdbeidee Cenler Dirive

ool ridge, New Tersey 07045
WITHNESSRT THAT:

WITKRIEAS, the City desires to cngags a commiltee of lawyers known as “Cily of
Lintlen Leml Litigation Growp'' ("LLG™} o render cenzin professional services in canneclion
with inatiers pertaining 1o any and oll claims whicl the City has, or may have, sgaingt E.1,
Dubrant, Gliskben Conp., 8CId Chemicals, Sheewin-Williams Co., The 0°Brien Corporalion,
Aaneican Cyanimid Co,, ML ladustries, ARCQ, The Lesd [ndustries Association, Cunigra
Grueery Products Company andfor pihes lead manufzetorers, disiibutors, marketers, relzilers
amdée cach ol ileir successors, assigns and insurers (e "Claim'™; and

WHILREAS, the LLG desives o perform gaid seevices For the Ty,
NOW THERERGRE,

For flie rensons sel fouti abave amd in eomstderaiion of the mutesl coveannts and
Pt ol e pariics Do, the Uity and N LLG eovenznly snd agrees as fllaws:

LOECOPE OF SERVICES: The LLG shall peclorm the following 1asks anil services in
awranlanea with the objectives woul assignments g deleemined under this Conlrgct:

A CEVED
JAN 09 2002

M L GELMAN



Pre gl logga] eounset i rolated iogad werviees W thy Clly cegogling tae wgliundion of o
ot g L lond mannftocers, etal. Sucd legal counse] and related services will vl

[rsae v - m eevatied g gl Molhawing

Lvestigating (he Cily's polealil sl againgt lend jnanm facturels antdo
praviding tegad repiesentalion W G Cily ina subl agaist te lead
snanufictures, e ab. The Corporation Cuowisel"s Office will designale ar
attaney fiv s affice 1o be agsigned dlis case. Tl Ceomporalion Counsc|
wllgrey niay palbipals sctively in the casc, and will speeily wiether he
or ghe should appear as & goansel of reeurd This con respendencs form
salgiele vunise ] v the City shoudl e ditocted (o fhis attonney.

Tohe extert ol e Comoratian Counsel’s invalveunesl will vary. I same
mslapces e altermeys will paricipats dicestly in pretrizl snd igial
actividies. Corporation Covnsel's legal assislants and sUpTHsL SRrvITes
wiy Bz useed where fessible. Uk attormey and TLG shonfd apree By garky
as passilde gn a livigion of efforis aod tlien reagsess that decision be the
ence 1nbiolls. The goal should e utitize City sesources whzre available,
ensisteod wikh lise needs ol e cise

Fiwe City agroes W peevide Tor e coupriacion of ali ol it agendiey with
LLG fiar the purpese of ile investigation andfor prasecution of e Cily"s
claim

3 SERVICES. CORPENSATION AND MITTUHOD OF PAYMENT:

¥or anl i vursideratian of the professional services to be rendeced by the
LLG, the Cily stiall pay & contiagent %2 Lo LLG oul of any selllement
made in 1l nalter pror o conumencement of ial 25% ol the nat amocwnt
of muaey vollected phas all costs aul s enses incarred by 1l LLG i 4l
manier. The City kerely further agrees 1o pay i the LLG, inthe cvent ol
seltlement or resoiulion aller canunencement ¢ 10l i this niater, 0%
o thye el e planeney cotlecled, phas all costs and expenses inguned
Loy the LL&T wn this maller in furiheranee of this Tibgation. Al remainiog
file slat] o b e Clly afler paymest sl all expenses and cusls incabced
Lay thi L1.0 ir (his mnder.

L1 thie event, ad 10 the atent, 1hat e City is sfforded an oppockuity
(either by way of setllenent ar jutbgnient) 1o 1eselve the chaim for uny
won-luonetacy 1elick, {hen the Cily ngrees 1o uze ils besl efforts w ensure
thal e LLG receives, cithes direstly lrom the defendants or thigugly an
pwird ol ees frow e prasiding court, 30 sppropridte aliomneys " fee
which 1z consiszam will he percenipge fees selonl heceinnbavs for the
mgnah y portion of aiy reliel

It is [urthe: agreed by aud betweed e City and the LLG that the LLG
shabl pay slb reasanable capenses retated to the prosceutian of this
ligigation. The LLG shalt keep recards of expenses it pays For prosgsution
ul this Jiialion.

P ERMINATION:

[0 05 Lt igr sggroel that peitlier the L A3 nwe the City muy, withow? the
congend ul e oilier, seite, comprainise, relsese, discenliooe or whererise
disperse of the Claim oe el menstionsd ubave,

Fine LI Ly hire expert wilwesses or other law fiome 1o a4sist in
pausegitive of this Nrigation i it deems necessary. The retertion ol utler

L [l b ussist ke LG siall ol esudl in any incrense of fee 1o the
Cny.

REPEVED
JAN D $ 2007
JOM L. CELMAN



G IR NNCTT ML, LANCGUAGE:

ioas aprec] by and bDebwwg e Cily o LG fiad his selaiogr sgreeaienl aps aoy
abgpeae wlacl oawy arise Ikeennike shall be goverood, controlbed awt inlerpreled wsing the lews

v gl Megae o Mew Jorsey,

[P AWITHESS WIHERKDE e Clly and he Lead Litigation Grawp have crecuterd tig

Lol e o (his dale fivst herein wrilten,

LIy CHE LAINIEN

CENY OF LINDUN LEAD
FATIGATION GROU

H3™

Michaei P, Burakeff, Eag.
'8 Bank Sireet
Marrlstown, N} 0750

ROHENTYY
JAN 09 2002

JEM L GELMWONN
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WHEREAS, lesd poitening hay cansed permument and devartating health problems for
the children of the Township of Irvington; and

WEBRREAS, the problems and costs which lnad paiscning canses the citixems of the
Townnhip of frvington aze ftaggaring; and

WHERZAS, the Township, its Texpayers sad other public sxtities xrs forced to haar
additione] coats as & yesuit of lead poisoning in Ivingtos; and

WIHEREAS, the lead industy has failed to tke reasonable, respemaible stepe which
would have provented lesd poisoning in the Townabip aod

WHEREAS, the Townehip kas determined to rake action by trprinising soit againgt the
lead industyy; and

WHEREAS, the Township of Irvington wishes 1o etain the services of the Tewnakip of
[rvington Lead Litigaton Group whick comatats of Sheldon Bross, Esq., Giantamasi,
Bross & Oliveira, Haqs., 292 Lafaystte Street, Newnrk, New Tesey 07103, Ness, Motiey,
Loadholt, Richardson & Poale, B.C., 321 Beuth Mein Street, Suite 402, Providenss,
Rhodo Isjand 02503, Jon L. Gelmamn, Eeq., 1450 Vlley Roud, Wayne, Now Jasey 07474,
Michae] P. Burakoff, P.A. 18 Bk Strest, 4% Flour, Menistawn, New Jexsey 07360; md

WHEREAS, this contract {s awardod without ublic hidding, a¢ » professional service
exgeption 1o the Local Public Contracts Law 25 aat fonn it N.LS.A. 40A:11-5(1)(e)(1):

NGW, THEREFCORE, BE IT RESOLYED BY THEE MUNICIPAL COUNCIL OF THE

TOWNSHIP OF IRVINGTON that:

{. The Mayor xud Townahip Clark is hensby autherized w0 mxecuts the attached contract
with the Township of Tvington Lead Litigation Grorp whisk conuista of the
following law firmas, on 2 contingency basis, aa follows: Sheldon Bross, Baq.,
Gismcmans, Bross & Oliveirs, Bage., 292 Lafiyetis Street, Newark, Now Jarsey
07108, Nata, Motley, Loadholt, Richardsos & Peols, F.C., 321 South Main Streat,
Suite 402, Providence, Rhode Inland 02903, Jon L. Gelmag, Eaq., 1450 Valisy Road,
Wayze, Now Jessey 07474, Michaal . Bwrakoff, P.A. 15 Bapk Strost, 4% Floor,
Morristown, New Jemey 07960.

2. The Townahip of Irvington Lead Litigation CGroup will provide tha Township
Attorey with pariedic stahus rsports as to legal services provided and the Township
Amormney chall 5o provide same 1o the Mayer and Township Couneil

3. This comtrast is swarded ae a professianal service pontract puruant to N.J.5.A.
20A:11-5(1)()(3).

4. Notice of this 2ztion shall be published in the approprists newspaper, 33 roquired by
tw within ten {10) days of {12 paasage.

FIEOTED
peEc 13 7001

JUE L GRLvAR
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vor thae reasons pet forth above and in vongideracion of the
mutusl covanants and promisas of The parties hareto, the
Townaship and the LLG covanant and agrae s follows:

1. BECOFE OF SERVICEBS: The Townahip «f Irvington LG ehall
perform the following vagky and sarviced In

sccordance with the objeotives and assignmente &a detarminad
under this fentract:

srovide Legal counael and relarad lagal services to the
Townahip ragarding the insrizution of & auit againec the lead
menufaaturers, et al. Such lesgal counssl and related sexvicea
will include put not be limitad to the follewing:

1. Investigating the Township's potential claims againast
1sad mamufacturers and/oy providing legal reprassantation Lo
the Township in a suit ageinat the laad mapufactutreys, at al.
The Corporation Counsel's OFffice will designats an attcxney
from ite cffice to be assigned this cass. The Corporation
Coupaal attorney way partigipate activaely in the cese, and
will specify whether he or Ehe phould ADPAAX ad a counmgel cf
record. The correspondence from outside counasl to the
Tewnship phould be dirested to mhig atcorney

2 the axtent of the Corpouration Coungel atrorney's#
iavolvement will vary. In scma instances the actornays will
participare direccly in pretrial and trial activitisa.
Corporation Counsel legal assistants and support pervices may
ve used where feasibla. The attarney and Tewnship ef
Irvingten LLG should agree &8 :urlg as popsible on a division
of afforts and then reassess that dacislorn 33 the case
unfolds. The goazl should ba to utilize Township resouxces
whore availabmle, conuistent with thw needs of the cass,

3. The Townmhip agrees to provide fox the cooperation of &1}
of its agencise with Township of Irvington LLG for tha
purpose of the investigation and/or prosscucicn of the
Townghip's elalm.

i. SERVICES.
COMPENGATION AND METHOD OF PAYMENT:

a. For and in considaration of the professgiconsl services to
be randerad by the Townahip of Irvington LLG, the Township
shall pay a contingent fes to Township gf Irvington LILG out
of any settlement made in this watter prior Lo comancament
of trial 25% of ths ner amount of money collected pius all
conts and expenpes incurred by the Township of Irvington Lid
in this mattey. The Township hereby furthey agreass Lo pay to
tie Township of Irvingten LIG, in ths evant ol gatclament or
regolution xfter commencsment of trial in this wmatter, 30% of
the nat amount of money collected, plus all coats and

OECEINVED
nee 1 8 2601
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CONTRALT FOR LEAAL SERVICES
a001 BY

TuIs AGREEMENT sntered into this day of 2801 BY AND
BRIWEEN:
THR TOWNSBHIP OF IRVINGTCN, NEW JWREBEY, A menicipal
corporation of che gtatem of New Jaysay with its principal
place of puginess located at Munieipal pullding, Civic
Sguars, Lyvinaton, New Jarpey 071311, therainater referred Lo
as the "TOWNBHIP")
a7l
TOWNEHIP OF IRVINGTON LEAD LITIGATIGN GROUP, which is
comprisad of the firms af;
gheldon Bross, Bagq.
Gimgtomani, Brose & oclivaixs, ¥.C.
252 Layfayetce SCTeer
Newark, N.J. 67105
Jen L Gelman, Esg.
1450 valley Road
FP.0. Sox 334
Weayna, New Jarsey 074 T4-0934
Kasm.: Motley, foadholt, Richardsen & foole, F.C.
321 Bouth Main Streat, Suite 403
Providence, Rhode Island ¢as03
Michael P. Burakoft, P.A.
18 Bank Strest, 4th Flooxr
¥orriatown, New Jerpey o736l
HITHEISETH THAT:
WHEREAS. the Township, desirea Lo ehgage a committes of
LAWYSYS Known as "Township of Irvington Lead Litigation
Group” ("Township of Irvington JOGF) to rander certain
profespional servicas in ecompection with matters pertaining
to any and all aiaims which tha Township ham, ox may hava,

ainet E.I. DuPont, Gliogert Corp., B0 Chamicals, Shexwin-
williams Co., The O'Hrien Corporaticon, Anariosn animid Co.,
¥.L. Industries, ARCO, The Lesd Industrias Aedao ation,
ConAgra Grocery Products Company and/or othex lead
menufactursre, distributors, markatazs, recalleys andfox sach
i mheiz mucoesscrs, sssigne and inpurera {tha *Claim").
WHEREAS, The Towaship nf Ipvington LLG desizes toO paxfarm
gaid mervices Zor the Township.
NOW THEREFORE,

RECEVEDR
aec 1 9 2001
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aXpaNALs incurred by the Township af frvingten LIG in this
oabtter in furtharance of this lirigatton. All remaining funda
shall ga to the Township after payment af all expensse and
copts incurred by the Townehip of Irvington LLG in thla

martar.

L. In the svent, and to tha sxtent, Lhat the Township id
afforad an oppertunity {etther by way of pettiement ox
yudgment} ta regolve the clzim for any nen-menetaxy ralief,
then thae Townehip agrees ta uss 1tp bagt mEforte to enmue
chat the Township of Irvington LLG raceives, cither diyxectly
syam che defsndants or through an award of fean from the
przaiding court, an appropriate attorInay's Zee which 1=

consigtent with the percentage
the monetary perxtion of

. It is further agrasd by
Tovnehip of Irvington LLG

fams et out hersinabove for

any reliaef,

ané betwesn the Township and the
that the Tewnship of Irvington LLG

ghall pay =1l reasonable expensad ralsted to the prosecution

of rhis litigation. The
recordg of sxpsnees it PAYs

lirigatian.
3. TERMINATION

Townshiy of Irvingten LLG shall kesp
for prosecution of thise

a. Tt ip further agresd that rneither tha Townahip of
Irviagton LLG noxr the Tevmehip msy, without the sonsent (=}
che other, eelile, compromipe, Yelsads, diggomtioue or
atheywises disposa of the Claim or auit mantioned above.

b. Tha Township of Irvingtom
oy other law fiIme Lo aEsiET i

114 may hire sxpert witnesses

n prosecution of thia

litigation 1f it deams Decssaaxy. The retention of other law
fivmg to agsiat the Townghip of Irvimgten LLG shall not

capult in any increase of fe

e to the Townshid.

d. JURISDICTIONAL LANUGUAGE:

Tt ia agreed by and betwean tha Township and rownship of
Trvington LLG that this ratainer agresmant and any diapute

which may Arise thereunder,
interpreted using tha laws

ahall be governed, contyolled and
cf tha Brate of New Jarsey.

N WITNEGS WHEREOF, the Township and tha ead Litigatien Group
nave execuced thia Contract as af the date first herein

written.

TOWNEHIP OF IRVINGTOK

By:

TOWNBHIF OF IRVINGTON
LEAD LYTYIGATION GROUF

Hy: o

RECEIVED
DEL 1 § 2601
JOM L. 1 kAt
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RESOLUTION

WHEREAS, lead poisontng has caused permanent and devastating health
problems for the children of the Township of Hillside ; and

WHEREAS, the problems and costs which lead poisoning causes the
citizens of the Township of Hillside are staggering; and

WHEREAS, the Township, its taxpayers, and other public entities are

forced to bear additional costs as a result of lead poisoning in the Township of
Hillside; and

WHEREAS, the lead industry failed to take reasonable, responsible steps
which would have prevented lead poisoning in the Township of Hillside; and

WHEREAS, the Township of Hillside has decided to take action by
instituting suit against the lead industry; and

WHEREAS, the Township of Hillside wishes to retain the legal services of
the Township of Hillside Lead Litigation Group; and

WHEREAS, this confract is awarded without public bidding, as a

professional sarvice exception to the Local Public Contracts Law as set forth in
N.ES.A. 40A11-5{1)(ali).

NOW, THEREFORE, BE RESOLVED BY THE MUNICIPAL COUNSEL
OF THE TOWNSHIP OF HILLSIDE, NEW JERSEY, THAT:

i. The corporation counsel is hereby authorized to execute a contract
with the foliowing law firms on a contingency basis as follows:

Ness_ Motley Peadhott, Fichardson 2 Poals 2.0
321 South Main Street, Suite 402
Praovidance, Rhode Island 02303

Jon L. Gelman, Esq.

14350 Valley Road

P. 0. Box 934

Wayne, New Jersey 07474-0034

Michzaal B Roraloff © 4
18 Bank Street, 4" Floar
Morristown, Mew Jersey 07960

HECEED
OEC 04 200t
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James J. Plata, Esq. -
10 South Prospect Street =
Verona, New Jersey 07044

2. The Corporation Counsel is authonzed {o execute the afiached contract and it
shalt be the responsibility of the Corporation Counsel to provide the Mayor and

Municipal Council with periodic status reporis as to legal services provided as outlingd
in the attached Caontract.

3, This contract is awarded as a professional service contract pursuant to
N.JLS A 40A:11-5(1)a)i).

4. A Notice of this action shaii be published in tha newspaper, as required by law
within tan {10} days of its passage.

STATEMENT

This Resolution authorizes a professional service contract between the Township of
Hillside and the Township of Hillside Lead Litigation Group on a contingency fee basis.

Adopted: MNovember 27, 2001

TOWNSHIP OF HILLSIDE TOWNSHIP OF HILLSIDE
LEAD LITIGATION GROUP

- Mavor Karen MeCdv Oliver TOHN )‘/H{" Co,:/ﬁffyy?;?

RECEIVED
o DEC ¢ 4 2001
AOM . BELIAN



AGREEMENT
This Agreement made and entered inio this day of 2002 by and
netween the COUNTY OF UNION, a Body Politic of the State of New Jersey, having
its principal place of business at the Union County Administration Building, Elizabethtown
Plaza. Elizabeth, New Jersey, 07207 hereinafter referred 10 s COQUNTY and the County

of Union Lead Litigation Group which is comprised of the firms of:
Ness, Motley, Loadholt, Richardson & Paoole, P.C.
421 South Main Street, Suite 402

Providence, Rhode Island 02803

Jon L Gelman, E8q.

1450 valley Road

P.O. Box §34

Wayne, NJ 07575-0934

Michael P. Burakeif, P.A.

18 Bank Street, 4" Floor

Morristown, NJ 07860

James J. Plaia, EsQ.

10 Soulh Prospect Street
Verona, NJ 067044

herenafler referred to as COUNSEL.

WITNESSETH:

That the parties herelo agree as follows:

1. The COUNTY shall retain the services of the Union Countly Lead Litigation
Group {LLG) to provide legal services representing the County of Union in connection with
matters peraining to any and all clains which the County has, or may have, againsi E.l.
BuPont, Glidden Corp,, SCM Chemicals, Sherwin-Wiliamg Co., The OBrien Corporation,

RECEIVEL
AUG @ 2008
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Amencan Cyanimid Co., N L. Induslies, ARCO, The Lead Industries Assoctalion, ConAgra
Grocery Producls Company and/or other lead manufacturers, distributors, markerters,
retailers and/for each of their successors, assigns and insurers, pursuant to Besolution No.
1199-01 adopled on December 13, 2001 by the Union County Board of Chosen
Freenolders.

2 In consideration of said COUNSEL furnishing the aforementioned services,
COUNTY chall pay unto COUNSEL on a contingency basis, in the event of settlement or
resolution after cammencement of irial in this matter, 30% of ihe net amount of money
collected. plus all costs and expenses incurred by the LLG in this matter in furtherance of
thig litigation.

AFFIRMATIVE ACTION REGULATIONS

During the performance of the contract, the contractor agrees as fallows:

a. The contractor or subconiractor, where applicable, will not discriminate against
any employee or applicant for employment because of age, race, creed, color, nationai
origin. ancestry, martial status, sex, aifectional or sexual orientation. The contractor wili
take affirmative action 1o ensure such applicants are recruited and employed, and that
employees are treated during employrment, without regard to their age, racs, creed, color,
national onigin, ancestry, marital status, sex, aifectional of sexual orientation. Such action
shali include, but nol be limited to the following: employment, upgrading, demotion, or
transter; recruilment or recruitiment advertising; layoff or termirtation; rates of pay or other
torms of compensatiory; and selection for training, including apprenticeship. The contractor
agrees to post i conspicuous places, available 10 employees and applicanis for

employment, notices 1o be provided by the Public Agency Equal Employment Opporunity



Officer setling forth provisions of this non-discrimination clause.

b. The contractor or subcontractor, where applicable, will in all solicitations or
advertisements for employees placad by or on behali ol the contractor, state that ali
gualilied applicanis will receive consideration for employment without regard to age, race,
creed. color, national origin, ancestry, marital status, sex, affectional or sexual crientation.

¢. The contractor or subcontracior, where applicable, will send to each Iabor union
of representative or workers with which it has a collective bargaining agreement or other
contract or understanding, a notice, 10 be provided by the Agency Contracting Cfficer
advising the labor union or workers reprasentative of the contracior's commitments under
this act and shall posl copies of the notice in ¢onspicuous places available to employaes
and apphcants for employment.

d. The contractor or subcontractor, where applicable, agrees to comply with any
regulations promulgated by the Treasurer pursuant to P.L. 1975, C. 127, as amended and
supplemented for lime lo ime ard the Americans with Disabilities Act.

g. The comractor or subcontractor agrees to atternpt in good faith to employ
minosity and female workers consistent with epplicable county employment goals
prescrived by NJALC, 17.27-5.2 of the Regulations promulgated by the Treasurer
pursuant to P.L. 1975, C. 127, as amended and supplemented from time to fime or in
accordance with a hinding determination of the applicable county employment goals
determmed by the Affirmalive Aclion Office pursuant to N.JLA.C. 17:27-5.2 promulgated
by the Treasurer pursuant to P.L, 1975, C. 127, as amended and supplernented {rom lime

1o time.

RECEIVES:
AUG 61 7002
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f. The contractor or subcontractor agrees o injerm in writing appfropriate
recruitment agencies in the area. including employment agencies, placement bureaus,
colleges, universities, labor unions, that it does not discriminate on the basis of age, creed,
color. national origin, ancestry, masital status or sex, affectional or sexual ohentation and
that it will discontinue the use of any recruitment agency which engages in direct or indivect
discriminatory practices.

¢. The contractor or subcaoniractor agrees o revise any of its tasting procedures,
if necessary, to assure all personnel testing conforms with the principles of job-related
testing. as established by the statuies and cour decisions of the State of New Jersey and
as established by applicable federal laws and applicable federai court decisions.

h. The contractor of subcontractor agrees o review all procedures relating to
transfer, upgrading, downgrading, and layofi to epsure that all such actions aro laken
without regard to age, creed, color, national origin, ancestry, maritai status or sex, and
conform with the applicable employment goals, consistent with the statutes and cour
decisions of the State of New Jersey, and applicable federal law and applicable federai
court decisions.

.. The contractor and is subcontractors shall furnish such reports or other
documents to the Affirmative Action Office as may be requested by the office from time to
lime in order 1o carry out the purpose of these regulations, and public agencies shall
furnish such information as ray be requested by the Affirmative Action Office for
conducting a compliance investigation pursuant to Subchapter 10 of the Administrative

Code (MN.J.&.C 17271 RECEIVEL:
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IN WITNESS WHEREOF, the paities hergto have set thelr hands and seals the

day and year firsl above writien.

e

o remad b Ly e

ATTEST:

R B -'{"\..-'
Clerk of the Board

APPRCVED AS TO FORM:

JEREMIAR D. CDWYEP:
Union County Counsel

WITNESS:

COUNTY OF UNION

o

By H H"\ﬁ %\i o]0

NJPN L. GELMAN, ESQ.

HECENMES
AUG 0 FY
JON L GELRE
AEGEWEL

MAY 16 2002
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CITY COUNCIL OF EAST ORANGE

NOW, THEREFORE, BE RESCLVED BY THE CITY COUNSEL OF THE
CITY OF EAST ORANGE, NEW JERSEY, that

b. The Mayor and City Clerk are hereby authorized and direcred co execute a contract
aath the tollowing law firms on a contingency basis {(paymem for professional services shall

L:e made from a settlement ar award and does not require the expenditure of municipal funds)
a5 tollows;

Nuss, Mouey, Loadhalr, Richardson & Poole, P.C. Childress & Jackson, LLC

311 South Main Sereet, Suige 402 280 Sa, Harrison Street
I*rawvidence, Rhode Island 02903 Fast Ovrange, NJ 77018

Joar L. Gelman, Bsq. Glantomast, Bross & Oliveira, P.C.
1330 Valley Road 292 Lafayette Street

' 00 Thax 934 Newark, New Jersey 07105

Wovne, Mew lersey 074740934

Whichael P Burakolf, PLAL
|4 ank Screet, 4™ Floor
Mlorrstown:, New Jersey 07960

2.l shall be che responsibility of the East Qrange Lead Litigation Group to provide
Cc.oporation Counsel with periodic status reports as to legal services provided and progress
reports as outlined in the atrached Contract. Corporation Counsel may amend said contract
wIWre appropriate.

Y. This contract 15 awarded a5 a professional service contract pursuant to N1 5.4,

ASA LS.

A Nouee of this action shall be published in the East Orange Record noting that the
comtract has been awarded without competitive bid as a professional service, and that the

contract amd the resolution authoriziag it are available for public inspection in the Office of
ihe City Clerk.

E"{_'ul-un:il Member | AVE | NAY [ NY. [ AB | YETO Council bfember | AYE [ HAY [ N¥. T AT | VETO
T BRowN W ] WiLLiaMs %< [ ]

MunForD | | T 7 [SAUNDERS . =
T \RNER - L PATTERSON |~< ) _'"'
Tounson” T CLARK <

VT < _ TALMADGE |7~ T

Yo Nerhieates Y VIt A lci-me LUIR N S DAL T P S IO N |



CITY CLERK S Or.CE
East Grange, M)
RESOLUTION

No.1. 2%

CONTRACT FOR LEGAL SERVICES

THIS AGREFMENT, entered into this 27th.day of _ December , 2001 BY AND
BRETWEEN:

THE CITY OF FAST ORANGE, NEW JERSEY, a mugicipal corporation of the State of New
Jersey with its principal place of business located at 44 City Hall Plaza, East Orange, New Jersey
57219 (hercinafter referred o as the “CITY"™)

and

CTTY OF EAST ORANGE LEAD LITIGATION GROUP, which is comprised of the firms

of:

Ness, Motley, Loadholt, Richardson & Poole, 1.C.
371 Sauth Main Street, Suite 402
Pravidence, Rhode Island 02903

Jon L. Gelman, Esq.

1450 Valley Road

PO, Box 234

Wavne, New Jersey 07 474-0934

wlichael F. Burakoff, PLA.
18 Bank Streer, 4™ Floor
Morristowrn, New jersey 37266

Childress & Jackson, LLC
%G So. Harrison Street
East Orange, NJ G7018

Giantomasi, Bross & Oliveira, P.C.
297 Lafavetre Street
Newark, New Jersey 07105

WITNESSETH THAT:

WHEREAS, the Ciry, desires to engage 2 committee of lawyers known as “Chty of East
Orange Lead Litigation Group” (*LL.G™ to render certain professional services in CONRECtIon
with mmatters pertaining to any and all claims which the City has, or may have, against E.L
DuPont, Glidder Corp., SCM Chemicals, Sherwin-Williams Co., The O'Brien Corporation,
American Cyamimid Co., N.L. Industries, ARCO, The Lead Industries Association, ConAgra
Grocery Products Company and/or ather lead manufacturers, distriburors, marketers, retailers

Pl f HTEAC THCasL Cizngn L Litige on Geous Lonrgctem

*
-

L



and/or each of their successors, assigns and insurers {the “Claim”),

WHEREAS, the LL{ desires to perform said services for the City,

NOW THEREFORE,

For the reasons set forth above and in consideration of the mutuat covenants and promises of the
parties hereto, the city and the LLG covenant and agree as follows:

i, SCOPE OF SERVICES: The LLG shall perform the following rasks and Services in

sccordance with the abjectives and assignments as determined under this Contract:

Provide legal counsel and related legal services to the Crty regarding the institution of a
suit against the lead manufacturers, er al. Such legal counsel and related services will
inchade but oot be limited to the following:

i investigating the City’s potential claims against lead raanufacturers and/or
providing legal representation to the City in a suit against the lead
manufacturers, ¢t ab. The Corporation Counsel's Office will designate an
aworney from is office to supervise and monitor outside counsel. The
Office of the Corporation Counsel may participate actively in the case, and
will specify whether he or it will also appear as a counsel of record. The
correspondence from outside counsel te the City shall be directed to the
Cifice of Corporation Counsel,

2. The Citv agrees to provide for the cooperation of all of its agencies with
LLG for the purpos of the investigation and/or prosecution of the Ciry’s
claim.

3. LLG shall provide to the Corporation Counsel quarterly reporis as to the

status of litigation.
2, SERVICES.
COMPENSATION AND METHOD OF PAYMENT:

. For and in consideration of the professional services 1o be rendered by the
LG, the City shall pay a contingent fee to LLG owt of any settlement
made in this maiter prior to commencement of rrial 25% of the net amount
of money collzcted plus all costs and expenses incurred by the LLG in this
matter. The City heteby further agrees to pay to the LLG, in the event of
sertiement or resolution afier commencement of trial in this matcer, 36%
of the net amount of money collected, plus all casts and expenses incurred
by the LLG in chis marter in furtherance of this liugation specific to the

AT T RALT S anl Crafie Lend Lngakon Grough Srearac. do



Cirv. All remaining funds shall go wo the Cicy after payment of ail expenses
ard costs incurred by the LLG in chis matter, The contingency fee will be
governed by the New Jerser Court Rules.

In the event, and 1o the exwent, that the Ciry is atforded an opportuniry
either bv way of setlement or judgment} 1o resolve the claim for any aon-
monetarv refief, then the City agrees ro use its best efforts to ensure that
the LLG receives, either directly from the defendancs or through an award
of fees from the presiding court, an appropriate atorney’s fee which is
consisient wich the percenrage fees set vur hereinabove for the monetary

portion of any refief.

It is further agreed by and berween the Citv and the LLG that the LLG
shall pav all reasonable expenses related to the prosecution of this
litigation. The LLG shall keep records of expenses it pays for prosecution

of this litigation.

3. TERMINATION

It is further agreed that LLG without the consent of the City, may not
settle, compromise, release, discontinue or otherwise dispose of the Clam
or swit mertioned above.

The LLG may hire expert witnesses or other law firms to assist in
prosecution of this liigation if it degms necessary. The rereation of ather
law firms to assist the LLG shall net result In any increase of fee to the

Cirv.

4. JURISDICTIONAL LANGUAGE:

It is agreed by and between the City and LLG that this retainer agreement and any
dispute which may arise thereundet, shall be governed, controlied and interprered

using the laws of the State of New Jersey.

IN WITNESS WHEREOF, the Ciry and the Lead Litigation Group have execured rhis Conrract

as of the date {irst heretn wrirten.

CITY OF EAST ORANGE CITY OF EAST ORANGE LEAD

By:

LITIGATION GROLUP

EBtA

RUBERT

Ltes

DWSER, MATOR

By: ~

¥

Michael P, Berakoff, Esq.
18 Bank Street

Morristown, N.J. 07940
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II. Contracroxr's Qualiflcationa

1. Contractor shall be licenged by the 3tate of New Jersey to
practicae imw and paid licengure shall be in guod astead st all timoe
guring the term of this contract.

2. Contractor ghall, it contractor's own cost and expenee,
maintain preofegsiomal Liability and/or malpyacrice insurance in »
mindioume amsunt of $1, 000,000 and phall sawiptain camte during the
term of this contract.
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A. SOMPERISATION AL TIME OF SERPORMAHCE

1. The Conrtractor doaw hergby agres to Furrlsh rha services of
ite partners, associstal and pToff, whenaver DACESH#ATY A7 Lo the
best of their mbilicy in éuch mapnac AA o marve GLe beot Irtaerazts
of rvhne ocity and perform rha aforementicoed professicnal lagwl
sarvices consimtent with tha mechod of payment aset forth in
vrEchedula A

2. The aobligarion of the Qiry to wmake pPaythant Lo tha
ronCcractor shall be Llimited to the runde epprepriasted and mede
avadlabia as st forth above.

c. CONETRACTOR ¢ 8 TMDEFPENDENT STATTE

1. T+ iz cxpreEgly usdarstocd and agreed chat the STALUG of
che Contractor and 1t srployean, Ageutl, and officaers shall De
chat of an indopendect COOLFAECEOX refained on a ventractual Basie
o provide profeanional legml gorvicas for the Iimitea time Zrame
agt forth abowe and it 1e not inceanded, nor whall it be corstruad,
that the contractor or any of itd erployees, officers and/or agents

i are (Aan) employes(g)] oF officaris) of the ity of Bajyonns for
any puxpoge WhRtsogwer.

D. NON-DISCRIMINATION

m accordapce with WS A.C. 17:27-1 &t gef.. during the
performanca of this conbrect, contractor agraas as Tollowa:

a, The cenrractor or asubcontzacror, wWhsre applivable, will
noL dimcriminate agailnst any esployes o¥ applloant for waoge Lement
because of age, race, cresd, coloxr, naticnal origim, ancestoy,
marital status, sax, affectichal ox poaruzat orientariaon. ThE-
~remirractor will Eake affirmative action tao anamyres that suelt.
appilicants are rTecrulted and anpicyed, and rchac employaes A
rtreated during employosent, without regerd vo cthelx age, race,
crasd, color, national origin, ancearry, warital stagsas, Sex,
affacrional or acwual orientation. guch action shall incluae, but
ot be limited bo the following: eoployment, upgradiog. demcoricon,
ar transfer; recruitment or Iecrulbment admrtiging; 1yofr oY
tarminetion; rates of pay or other forme of cospenaation; anc
selection Ffor Ccratnding, incloding appranticeship. The contrRacEor
agrees Lo post in conapicuous placas, available to enwployees alkl
applicants £or aeplaoyment, noolcoes o ba provided by Sha pulliec

AgeTICY campliaace officar =wEething forth pzovisiang [+ o Eham
nondiscrimdnation clnvgea.

o, The controactor or pubeontroactor, whers applicakle will, In
all golicipaticons or advertissmants for amployass plilaced by or on
tehalf of tha COREIACCOY, =tata that all gualified applicante wils
rucelvea conalideration for seplojment withoubt Degadd T RS,
creed, aolory, natlonal origin, &ncestXy,
aAEfpcrivnal of eaxiAl orisateation.

raca,
marital atatus, Fan

- The aomtrxractor or subeantracior, where applicabde, wWwill
aand to aach labor union or repressntative or workara wich which v
has a collective bargaining agrasmeant or 2othar  canoTach oy
W 5 5 SRR LA Word 0% CONTEACDTY 1003\ Mol AD T A raoneys Wa Ba, Mecley, Lesdbaldcilo-24-01. . dca
cit LEIVETD
RO

N GELMAN
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1. It ia expruEEly agreed rhat chis written agreement smbodics
rhe antire agreement of the parties in relarticm Lo rhe suLToct
mactar., and Ethat o understendings or agreemmnte, verbal or
arherwioa, in relarion Cherelio, aociztm Detwasn TS parrtiag oxcapt
as herein expreassly set Torch.

2. The cantract documernta shall include thie signad agrasmant,
together with the rollowing:

YRE& HD S
. Schadule A x} { } {1}
. Addends, Lf Bny {} {} {x}
o . Rmouest for Proposal { } {3} {x}
da. specitications {1 {1} {x}
. Gescrel Sopditvrionc {3 i3 X}

¥ . MODYFTCATIONS

Mo changa or modificaticon of this contract ohall be walid
uniege it ehail be in wrxiting, approved hy the municipal Couneil
and gigoed by all parklean.

@. SPVERABILITY CLAUSE

T it phould appear that any of tha terme of this Agreement
are ip conflict with any rTnle of law ol Etatutory provision of thie
gtatm, then such termms >hall ba deooed Fncparacive aod poll and
wedd inmofar ag thoy are in confliet with such ales of law or
gratutary provision, and shall be Agemed modified o conform to
puch zule of law.

H. EXCULFPATORY CLAUSE

Ft i\ Tutually underastood and agqraed NHAF nOnA of cthe parcian
hersto shall bo held responsible for damages cauged by delay ox
failiure to perform hereunder, when such dalmy or faliura 1s dua Lo
rires, strikes, acts of God, legal acks of the public authoritlen
which cannot be reascnably forecast or providad mcaitat |

1. VALIDITY GOVERNED AY LAN OF NEW JERERY

This agrasment shall be subject o the provigisnn of the
charter and revizad munigipel code of the City of Bayoane.
ARdditionally, the walddiry of rhixk coantrast shall bs ‘goveEned by
the Laws of the Stata of New Jergey and any lagal actien arisding
mut of chis contract shall bs commenced ify Eha ecurts of the grato
of Hew Jeraey . Furthermorae, all parties tao chisx agreement consent

to tha jurigdiction of Lhe Superior Sourt of New Jexsey, Couaty of
Rudyon .

J. NOTICES
W FRGDTATR S LR Mo €+ % CONTRALT Y, 240 6T FoEL do i A e martmtra Uik, FotLley . Loadrel doilo-dn dnds IAAE [

Lele 1o

AON T GELIMAN



S L e
1% vty B FAL 2Q]§i§§E?T -A_-mesd a2 F

SUAREML . B HULLEMNEELD '

A1l notices given by airher party Lo the orher shall ba
dslivared, in writing, as follows:
T che Civy of Hayonss: EARCY A. XIBT
DIRRSTOR OF LAW
630 AVERUR C
BAYCONNE, MJ 07001
201-BER-5095

T the ConbTactor: ROARERT X. LEVY. EB.

SACARINCI & AOLILENRECE, TAO
SO0 FLANN DRETVE

gRcancyd, WX O70R6
2RL-352-A300

simo BV

re
r

BEC 1o P
N L GFLWMAR
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SLAMINL ! & dulLENbEun

+¥ WITHNREE WHERBOFP, the Coabtractor has caussd rhis agreement
e be oxacuted in itE corporate Gava by its rrasidant; sttestaed by
it Secretary and itg corporsta szal to ba hereunto mEfixed, the
day and year Lirest above writton, and the Lity has oanged this
sgresment Lo be cxacuted in ita corporate name by Lthe Majyor,
atcercad by the Clty Clerk, spprovad by the Law DwDartmant (as to

fozm onlyl, and irs corpoérate mesl To i hersunto affixaed cthe day
and year First above wrlitbez. )

Lt

AtTogta

BY: . ., BY: ) _
: CITT OF ALYONNE

AlLLENEL =

==l

Pobert F. Alcan
civy Clerk

|-t&}€j1f{?i

T o RN L

o

BT . .. . L -t ]
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SCHEDULE A

i SCOPE OF SERVICES: Tha LLG ghall parform the following tasks and services in
accordancs with the objactves md_mignmunt: a8 detarninad under this Contrack:

Provide Iagal counael ant retated legal ssrvices to the Clty regarding the ln:timﬁuﬁ
of & sult against the lead manmfaci refs, ot . Such lagal counsel and raiatec
sandceas will Include but not be limited to the following:

2. SERVICES.

mmnmmmmmwﬁpmmulnmm.ml
will mmwmhnmmshwhwunmunﬂnfmrd.
The corsapondence from outskde counsal to the Clty shouid be
dirscted o this attoney. - :

Tre extant of the Corperation Couneel sticmey’s invelvemant wi!
vary. insome instancas the attorneys will participate directly In pretrit|
znd trial activities. Corparation Coumaed legal ansistants and suppoi’
sarvicas may be ueed whers fessibie. The sttomey and LG shouic.
lqmumdyupmﬁumadmnufm:ndmmw.
that dectsion as the case unfoids. The goal shouid be to utitzs CIty

resourcas whare avallable, consistont with tha neads of the casa.

The City agireas to provide for the: cooperation of all of lts agancies
WCE' L13 for the purpose of the investigation and/or prosacution o th
' d.;m_ i

CQMFENEA‘I‘IDH AND METHOD OF PAYMENT:

For and in considerstion of the professional asrvices fo be rendare:|
by the LL(, the Clty shall pey a eantingant fes o LLG out of an
sgttomant made ih this matier prior ta commencament of trial 25%
tha net amount of money collected plus ali costs and expense:!
inourmsd by the LLG in this matter. The City harsby further agrees i
pay to the LLG. in the evert of soltemant or resciution aftor
commancament of tial in this rmatber, a0% of the net amount ol
money eallected, phus ol coste and sxpemsas inturrad by the LG
thin iatier in furthermnce of this (igetion. Al remaihing funs shak gi:
1o the City efter paynient of all axpehses and coets incurred by the:
LLG in this matier, :

2 caralh 5 e

Saoe . T
S ak

O L GELIRAN
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b. lnmummummmmnﬂmcmuMmappnmnm
{aithar by waty of sattisman nrludgnmﬂ}mmohaﬂmd-hnfuany
mmmu,uunmcmagmm g s beat effons to
orisure that fhe LLG W.MMM&:W-&
Hirough an award of feas from e prsiding court, an appropriate

fos which is consistent with the percentags feos set oul
hersinabave for tha monataty portion ot any relief. _

c. ummmmwmwmwmmu&mmuﬁ
-mnmmmmmwmmmm prosecution of i
digation. The LLG shall ksap records of expensas It pays fo
prosecution of this Rtigation. -

3. TERMINATION

a. Iti:ﬁ:rﬂwrngmdﬁmmmuﬂmrﬂwc&ym.mnuthh
consant of the other, settla, compromiss, , discorfinue o
sthanwiss dispose of the Clakn or sult mentioned abovn,

b, The LLG may hird expert winesses of othar law firms to assist I

an of this [tigation K i dears necessary. ‘Tha ratentlon ¢
ahlrlwﬁm-tumhtﬂuma-hﬂmtmulln-nyh\mufhn

o the Gy "
4. JURISDICTIONAL LANGUAGE: o
it is sgreed by and between the Clly and 1LG that this mr'.mmu-
and any dispute which may ariss thermundar, shall ba govemed., e

and [nterprated using the lsws of the Stats of Now Jersay.

IN WATNESS WHEREDE, the City and the Lead Litigation Group have sxscuted thiu
Cartract as of the date first harsin writtsn.

o arMaN
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MUNICIPAL COUNCIL O THE CITY OF BAYORNE
axaoLytion no. 01-10-34 97

WHEREAHS, lcad polecning has causcd permmanent and devastating heaith
prablegma for the childran of the ity of Bayonne; end

WHEREAS, the probismes and conta which lcad polsoning causes to tne Atzens
of the City of Bayonnic are staggering and

WHEREAR, the ciry, its 1axpayers and other public entities arz foreed to hear
additional costs as @ resalt of lead poisoning; and

, the lead industry fziiad to take reasonable, reaponaible steps which
would have prevenated lead polsoning in the City of Bayonxe; and

WHEEREAS, the City of Bayonne has dacided 1o take action by invastigatng o
detcrmine if there is a lead paint problen: in municipal buildinge and if there is then
inatituting suit aguinat the load induatry; and - ,

mlﬂ.mﬁwﬁammuwmmmmchgﬂmﬁcu of Neas,
Motiey, Loadheolt, Rirhardson & Pocole, 321 Seuth Mam Street, Providenes Rhode
[sland 025940, as special counsel to the City andwnctnmumelruthcmd
Litigagon Sroup; and

WHEREAS, this contract is awarded without public nidding, a& a professioned
nosvice uﬂpﬁontuthalncﬂ?ubﬂc Contracts Law as wet forth in ILLS.A, 40/ 11-5
(1Ha)E; new, therafors be it

RESOLVED, by the Municipal Council of the City of Bayonzne, New Jeraey that:

1. The Maycr and City Clerk arc hereby suthorized to execute a rontract with
H::IzMuﬂﬂf, Loadholt, Richardson & Poole, 321 South Main Strect,
Providence Rhode Island 02940, o & contngeney barnis to be compensated
in accordance with the New Jetany Court Rulea.

2 a.ballb:ﬁ;ereapnnu&bﬂityofspedai Counael to provido the Mayor and
Matncil with periodic status reports as i lagal servicen provided.

3. Thie contract je awarded ot 2 professional service contract pursuant to
N.J.S.A. a0A: 11-5{1}(=)G)

4, Anotic;eefthium&on;hzﬂbembﬂnhldhfhznmpwum@iu&hy
Mwithintm[1&1daynnflmpumcmdampyofthnmnu‘mﬁhaub:
kept in the office of the City Clerk.

L

JFC /emg & EREE AT Ptwe.
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CONTRACT FOR LEGAL SERVICES

4 .
TS AGREEMENT. entered inta this a7 ay of AAkReam LA, 2001 8Y
AND BETWEEM:

~qE TOWNSHI® OF tiMNION, NEW JERSEY, & municipal corporaton of he
siate of New Jersey with its principal place of husiness located at Municipal
Suilging, Friberger Park, 1976 Moms Avenye, LUnion, New Jorsey 07083
thereinafter referred 10 23 the ~TOWNSHIP"

and

TEWHSHIP OF UNION LEAD LITIGATION GROUF, which 15 comprised of the
tirms of

Ness. Molley, Loadholt, Richardson & Foole, P.C.
321 South Main Street, Suite 402
Providence, Rhode lsland 02503

Jon L, Gelman, Esq.

+450 % agllay Road

P . Box §34

wWayne, New lersey (7474-0934

wichael P. Burakoff, P A
18 Bank Street. 47 Fioor
sorristown, New Jersey 0TSE0

James | Plaia, Esa.
15 South Prospect Street
yercna, New Jersey 07044

WITNESSETH THAT:

WHEREAS. ihe Township, desirgs lo engage 3 committee of lawyers knawn 35
~Township of Union Lead Lakgation Group” LLE") fe render certain professionaf
sprvices in conpection with matiers pertaining to any and all claims which the
Township has, or may have, against EJ. DuPont, Glddaa Corg,, SCM
Chemicals, Sherwin-Williams Co., The (FBrien Corporation, American Cyarnimg
co. Ni. Industries, ARCO. The Lead Industries Association, ConAgra Glatery
Peaducls Company andfor other |ead manufaciurers, distribustors, marketers.
cataiters andfor each of their SUCLRssors, assigns and insurers {the "Clamm"}.

WHERE A5, the LLS desires 10 perferm saud semrvices for the Township,



- £

rt

oWy THEREFORE,

¢ ¢ the reasons set forth above and in consideration of the mutual cevenants and
sromises of the paries herelo, e Township and the LLG covenant and agree as
frlows:

. sCOPC OF SERVICES. The LLG shal parform the following tasks and services in
Jocorsance wih the objectives and assignments as detemined under this Contract: ”

Frevide legal counsel ard retated leom services 1o ihe Township regarting he
eutgtion of @ SUit againgt the lead manufacturers, et al. Sugh legat counsel and
reiated services wilt include but not be limited 1o the following:

1 investigating the Townships potential  claims  against lead
~manufacturers  andfor  providing legal representation 10 e
Township in a swt against the lead manutaclurers, et al.  The
Corporation Counsefrs Office wil designate an atlormey from #s
office 1o ne assigned this case. The Corporation Coungel attomey
may participate aclively Ihe case, and will specify whether he or
she should appear as a counsel of record.  The correspondence
from outsige counsel to the Township should be directed 1o this
attornay.

%1

The extest of the Corporation Counsel atiornay’s involvernent wil
yary, ln some mstances the attorneys will particicate directly in
prefrial and trial activities. Cormoration Counsel legal assistanis
antd suppcr services may be used where teazible. [he attorney
ard LLG should agree as early 35 possibie on 2 divis:on of efforts
and then reassess that decision as the case unfolds. The godt
shoutd be o dtilize Tawnship resources where available, consistent
with the neeis of the case.

3 The Township agiees to provide for the cooperaticn of alt of ns
agencies with LLG for ihe purpose of the nvestgation andior
prosecution of the Townshins clan.

7 SERVICES.
COMPENSATION AND METHOD OF PAYMENT:

a Tor and in consideration of the professional senaces 10 te rendered by
ihe LLG. the Township shat pay a canitngant fee 1o LLG put of

2.

L



any sefitemerd made in this mattee prier 10 commencement of tial
a5, of the nel amroumt of money collected plus alf costs antg
expenses incurred by the LLG i this matter. The Tawnship hereby
{urther agrees to pay 1o tha LLG. m the event of setflement or
raspiution afler commencement of wnat in fms matter. 30% of the
net amount of maoney cofiecled, plus all costs and Eexpenses
ncurred by the LLG m this mater in furtherance of this finigation,
A remaining furds shatt go 1o the Township afler payment of ail

gxpenses and costs incurred by the L LG in this mattar ,

a, In ‘he event, and o the extent, thal the Township is afforded an
opportunity {eithar try way ot getifament OF jdgment}io resolve the
claim for any non-menetary relief, then the Township agrees o use
15 pest effotts to ensure that the LLG recaives. aither drecty fiom
he defendants or througn an award of fees from the presiding
court. an appropridte atlornay's tge which is congistgnt with ihe
percentage ‘ees set aut hereingbove for the monrelary portion of
any relef

C. 1 15 further agreed by and between the Townatup and the LLG that
the LLD shall pay all reasomable  expenses related o the
prosecution of this litigation. The LLG shall keep recosds ']
gxpenses t oays ter prosecution of tnis lihgatioe.

TZRMINATION

a it 12 further agreed that neither the LLG mor the Townsho may.
without the consent of the other, ceitte, compromise, releass,
discontinue or othenwise dlspose of the Clawn or sut mantioner
Atove,

b “ne LG may hire expesl witnesses af ciner law flrms 1o assist in
prosecution of s HGgaton if il deerns necessary, The retenlicn. of
ather taw firms to assist the LLG shall not result in any increase of
fes o the Tawnship.

b AURISDICTIONAL LAMGUAGE!

It is agreed by and between the Township and LLG that this refainer
agreement and any gispute whnch may anseé thereunder, shall oe
qovetned, controfted and interpreted using the laws of the State of Mew
Jersay.



iy WITHNESS WHEREQF, the Towmship and the Lead Liigation Gioup have wxanuted

this Contract as of the date first harein writlen.

TCWNSHIP OF UNION LEAD

TOWMSHIE OF UNION
| LITIGATHON GRGUP

o P A P ] -

Miwnd BEF ATTwRWEy Mizhiael P. Burai&i[f Esq.
18 Bank Street

Morristown, W.]. 07960
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CONTRACT FOR LEGAL SERVICES

THIS AGREEMENT, entered into this j%_ day of November, 200}, BY

AND BETWEEN:

THE CITY OF PASSAIC, NEW JERSEY, 2 municipal corporation of the State
of New Jersey with its principal place of business located at City Hall, 330 Passaic Sireef,
Passnic. Now Jersey 07055 (heveinafier referred to as the “City™) and

CITY OF PASSAIC LEAD LITIGATION GROUFP, Ness, Motley, Loadholt,
nichardson & Poole. PC, 321 South Main Street, Quite 402, Providence, Rboede lsland
2603; Jon L. Gelman. Esq., 1430 Valley Road, . ©. Box 934, Wayne, New Jersey
74740034 and Michael . Burakoff, P.A.. 18 Bank Sreet, 4" Floor, Mortistown, New
lersey (796(0.

WITNESSETH THAT:

WHEREAS, the City, desires to engage a commiltee of lawyers known as “City
o Passaic Lead Litipation Group” {("LLG"} lo render certain professional services in
onnection with maters pertaining to any and all clairos whict the City has, or may have,
against E.I. DuPont, Glidden Corp., SCM Chenncals, Sherwin-Williams Co., The
(¥ Brien Corporation. American Cyanamid Co., N.L. Industries, ARCO, The Lead
industrics Association. ConAgra Grocery Produets Company andfor other lead
manufaciurers, distributors. marketers. retailers and/or cach of their successors, assigas
and insurers {the ~Claim”).

WHEREAS, the 1.LG desires to perform said services for the City,

NOQOW, THEREFORE, for the reasons set forth above and in consideration of the
mutual covenants and promises of the parties hereto, the City and the LLG covenants and
auree as follows:

1. SCOPE OF SERVICES: The LLG shall perform the following iasks and
services in accordance with the obiectives apd asstgnments as determined under this
Canract

a. Investigating the Cily's potential claims apainst lead manufacturers
r andfor providing legal representation to the City in a suil against
:' the lead manufacturers, et als. The City Atiomey's Office will
= designate an attorney from Hs office to be assigned this case. The
<~ . City Aftorney may participate actively in the case, along with the
= firtn of Ness, Motley. and will specify whether he or she should
L appear as a counsel of record. The correspondence from oulside
w counsel to the City should be directed to the City Councii and City
::-3 . Altarney.
’ AECEWVED
cas a1 PHIETY DEG 2 0 EB[”
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2.

VLRI ACH

The extent of the City Attorpey’s involvemment will vary. In some
instances the attorneys will participate directly in pretrial and trial
activities. City Anomey's legal assistants and support services
may he used where feasible. The attorney and LLG should agrec
as early as possible on a division of efforts and then reassess that
decision as the case unfolds. The goal should be to wilize City
resources where avajlable, consistent with the neads of the case.

The City agrees to provide for the cooperation of ail of its agencies
with 1.L.G for the purpose of the investigation andfor prosecution
of the City's claim.

SERVICES.
COMPENSATION AND METHOD OF PAYMENT:

For and in consideration of the professional services to be rendered
by the LILG, the City shall pay a contingent fee o LLG out of any
settlement made in this matter prior (0 commencement of trial 25%
of the net amount of moncy collected for the City plus all costs and
expenses incurred by the LLG in this marter. The City hereby
further agrees 1o pay to the LLCG, in the event of settiement or
resolution after commencement of trial in this marter, 30% of the
net amount of money collected, for the City, plus all costs and
expenses incurred by the LLG in this matter in furtherance of this
litigation. All remaining funds shall go to the City after payment
of ali expenses and costs incurred by the LLG in this matter. LLG
will use its best efforts 10 ensure that the City pays only its fair
share of expert fees by spreading the costs of experts herem
retained for the litipatian, to (he extent possible, among (he other
public entities that LLG is representing in ather acticns against the
lead pamt industry.

in the event, and to the extent, thar the City is alforded an
oppottunily (either by way of setlement or judgment} 10 resolve
the clsim for any non-monetary relief, then the City agrees 10 use
its best efforts 1o ensure that the L1.G receives, either directly from
the defendants or through an award of fees from the presiding
coutt. an appropriate afttormneys’ fee which is consistent with the
percentage fzes set out hereinabove for the monetary portien of
any relief.

1 is further agreed by and between the City and the LLG that the
LLG shall pay all reasonable expenses related to the prosecution of
this linigation. The LLG shall keep records of expenses it pays for



prosecution of this litigation, If the City does not prevail in its
litigation, the City owes notling to the LLG.

3, TERMINATION:

a. It is further agreed that the LLG or Chy may not, without the
consent of the ether. seitle, compromise, release, discontinue or
otherwise dispose of the Claim or suit mentioned above.

b. The [.1.G may hire expert witnesses or other law firms to assist in
prosecution of this litgation if it deems necessaty. The retention
of other law firms to assist the LLG shall not resalt in any increase
fees 1o the City.

s JURISDICTIONAL LANGUAGE: It is agreed by and between the City
and LLG that this retainer agreement and any dispute which may arise thereunder, shall
he woverned, controdicd and interpreted using the laws of the State of New Jersey.

IN WITNESS WHEREQF, the City and the Lead Litigation Growp have
exocuted this Contract as of this date first herein writlen,

HE CITY OF PASSAIC

\ —~
) |
IGPAN KOTERBA. Actng City Clerk IAMUEL ij%a, Mayor

Dated: ,’;Zﬁf / o)

CITY OF PASSAIC LEAD

BY: NESS, MOTLEY, LOADHOLT —
A / P / | RICHARDSON & POOLE
Mated: ' 5 ,.;’;;r
4 JON L. GELMAN, £5Q.

Local Counsel

ca-vmh

By: 68 L. GELMAL

Dated: !9{3!0 {

- MICRAEL P. BURAKOF \Q\A
Local Counsel

Dated: !9{3 {M By: JucHAEL P- ﬁkﬁl’-‘!—i’ﬁ:( P.du

RECTLEL XTI 310 A



EXHIBIT A

P.1..1975.0.127 {N.J.A.C. 17:27)
MANDATORY AFEIRMATIVE ACTION LANGUAGE

PROCUREMENT, PROFESSIONAL AND SERVICES CONTRACTS

{uring the performance of this contract, the contractor agroes as
foliows;

The contractor or subcontractor, where applicable, will not
discriminate against any employee or applicant for empioyment hecause of
age, race, cread, color, national origln, ancestry, marital status or sex;
affectional or sexual arientation. The contractor will take affirmative action
to ensure that such applicants are recrulted and employsd, and that
employees are treataed during employment, without regard to thelr age,
race, creed, color, national origin, ancestry, marital stalus or sex,
affectional or sexua! orientation. Such action shall include, but not be
limited to the following: Employment upgrading, demotion or transfer;
recruitment or recruitment advertising; iayoff or termination; rates of pay or
other forms of compensation; and selection for training, including
apprecticeship. The contractor agrees to post in conspicuous places,
available to smployees and applicants for employment, notices to be
provided by the Public Agency Compliance Officer satting forth provisions
of this non-discrimination clause.

The contractor or subcontractor, where applicable wiil, in all
solicitations or advertisements for employees placed by or on behaif of the
contractor, state that all qualified applicants will receive consideration for
empioyment without regard to age, race, crepd, color, naticnal origin,
ancestry, marital status or sex, affectional or sexual ortentation,

The contractor or subcontractor, where applicable, will send to each
labor unlon or representative of workers with which it has a collective
bargaining agreement or other contract or understanding, a notice to be
provided by the agency contracting officer advising the labor union or
workers' representative of the contractor's commitments under this act and
shali post copies of the nefice in conspicuous places available to
amployees and applicants for employment,

The contract or subcontractor, were applicable, agrees to comply
with the regulations promuligsted by the Treasurer pursuant to P.L.1875,
¢.127, as amended and supplemented from time to time and the Americans

with Disahilities Act.

ION3E0SS D)



The contractor or subcontractor agress fo attempt in good faith fo
employ minority and female workers consistent with the applicable county
employment goals prescribed by N.JA.C. 17:27-5.2 promulgated by the
Treasurer pursuant to P.L.1975, ¢.127, as amended and supplemented from
time to time or in accordance with a binding determination of the appiicable
county employment goals detarminad by the Affirmative Action Office
pursuant to N.J.A.C. 17:27-5.2 promuigated by the Treasurer pursuant 1o
P.L.49785, ¢.127, as amended and supplemented from time fo time.

The contractor ot subcontractor agrees te inform in writing
appropriate recruitment agencies in the area, including emplioyment
agencies, placement bureaus, colleges, universities, labor unions, that it
does nat discriminate on the basis of age, creed, color, national origin,
ancestry, marital status or sex, affectional or sexual orientation, and that if
will discontinue the use of any recruitment agency which engages in direct
or indirect discriminatory practices.

The contractor or subcontractor agrees fo revise any of ifs tesfing
procedures, if necessary, to assure that all personal testing conforms with
the principles of job-related testing, as established by the sfatutes and
sourt decisions of the State of New Jersey and as established by applicable
Federal Law and applicable Federal Court decisions.

The contractor or subcontractor agrees to review all procedures
retating to transfer, upgrading, downgrading and layoff o ensure that al
such actions are taken without regard to age, creed, color, national origin,
ancestry, marital status or sex, affactional or sexual grientation, and
conform with the applicable employment goals, consistent with the
statutes and court decision of the State of New Jersey, and applicable
Federal Law and applicable Federal Court decision.

The contractor or subcontractor shall furnish such reports or other
dotuments to the Afflrmative Action Office as may be reguested by the
office from time fo time in order tc carry out the purposes of these
regulations, and public agencies, shall furnish such information as may be
requested by the Affirmative Action Office for conducing a compliance

investigation pursuant to Subchapter 10 of the Administrative Code {NJAC
17:27).

4 WHIAROE S DO
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CITY OF PASSAIC
RESOLUTION NG, _ 9022401
RESOLUTION AUTHORIZING.PARTICIPATION
IN LEAD PAINT LITIGATION

WHEREAS, lead poisoning has caused permmenent and devastating healih
prablems for the chiidren of the City of Passaic: ang

WHERFEAS, the problems and costs which lead poisoning causes to the oitizens
of the City of Passaic are stagpering and

WHEREAS, the City, its taxpayers, and other public entities arc foreed to bear
additional costs as a result of lead poisoning; and

WHEREAS, the lead industry failed 1o take reagonable, responsible steps which
wolld bave prevented lead poisoning in the City of Passaie: and

WHEREAS, the City of Passaic has decided to take action by investgating to
determing if there is 4 lead paint problem in manicipal buildings and if there is then
Institing suit against the lead mdustry: and

WHEREAS, the City of Passaic wishes to retain the legal services of Ness,
Motley, Loadholt, Richardson & Poole as special counsel 10 the City and to act as
counsel for the Lead Litigation Group; and

WHEREAS, this contract is awarded without public bidding, a5 a professional
s2rvige exception 10 the Local Public Contracts Law as set forth in N1.S.A, 404:11.
S yanI).

NOW, THEREFORE, BE IT RESOLVED RY THE COUNCTL OF THE
CITY OF PASSAIC, NEW JERSEY, THAT:

I. The Mayor and City Clerk are hereby authorized to execute a contract
with Ness, Motley, Loadholr, Richardson & Poolz on a contingency basis
o be compensated in sccordance with the tontingency fee agreement set
forth in the contruct |

rad

It shall be the responsibility of Speeial Counsel to provide the Mayor and
Council with periodic status reports as to legal services pravided.

3 This contract is awarded as a professional service contract pursuant io

NLS.A, 40A:11-5(1)2)(1).

(OHRE 2 OO

RECETIED
DEE 2 0 2001

SON L. GELIAN
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9. A Notice of this sotion shall be published in the newspaper, as required by
Law within ten (10) days of its passage and a copy of the cantract shell be
kept by the City Clerk.

/ i)

Perardo Feminhidez
Cuum:ﬂ President

N

I A. Koterbe, Acting Cll’}’ ek

‘*-'IarcellusT Jac ,Cnunml iVemnber }
b’ated: Novenber 8, 2001

C bar-n j«fmncﬂ Member
d"-df ,( —

Gan S. Schaer, Council Member

Daniel J. Schwartz, Council Member
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CONTRACT FOR LEGAL SERVICES

THIS AGREEMENT, entered into this ﬁ day of H”/"ﬂ Lty / 2000 -
B8Y AND BETWEEN: '

THE BOROUGH OF ROSELLE, NEW JERSEY, & municipal corporatian of the
Seate of New Jersey with its principat placa of business located at 210 Chestnut
Street, Roselle, New Jersey 07203 (hereinafier refatred o as the "BORCUGH"),

and

BOROLGH OF ROSELLE LEAD LITIGATION GROUP. which is comprised of
the firms of

Ness, Motlay, Loadhoit, Richardson & Poola, F.C.
991 South Main Street, Suite 402
Providence, Rhode tsland 02903

Jon L. Galiman, Esq.

1450 valley Road

F. O Box 934

Wayne, New Jersey 07474-0034

Michae! P. Burakoff, P.A.
1@ Bank Street, 4™ Floor
Morristown, New Jersey 07860

James J. Plaia, Esq.
0 South Prospect Street
verona, New Jersey 07044

WITNESSETH THAT:

WHEREAS, the Borough, desires to engage a comimittee of lawyers known as
“Borough of Roselle Lead Litigation Group” ("LLG™ to render certain profassiona
services in connection with maters pertaining to any and all claims which the
Borough has, or may have, against E.|. DuPont, Glidden Corp., 8CM Chemicals,
Sherwin-Willlame Co., The O'Brien Corporation, American Cyanimid Co., N.L.
industries, ARCO, The Lead Industries Assoclation, ConAgra Grocery Praducts
Company and/or other fead manufacturers, distributors, marketers, retailers
andfor each of their successars, assigns and insuters {the "Claim”).

WHEREAS, the LLG desires {o perform said servicas for the Borough,

NOW THEREFORE,



| el

For the reasone set fatth above and in consideration of the mutual covenants and
promiges of the parties hereto, the Borough and the LLG covenant and agree as
follows:

1 SCOPE OF SERVICES: The LLG shall perform the following tasks andg services
accordance with the objectives and assignments ag determined unaer this Contract:

Provide legal counse! and refated lagal servicas to the Borough regarding +he
institution of a suit against the iead manufacturers, et al. Such legal counsei and
colated services will include but not be iimited to the following:

i. nvestigating the Borough's potential claims  against lead
manufacturers andfor providing legai rapresentation to the Borough
in a suit against the lead manufacturers, et at The Corporation
Counsets Office will designate an aftomey from i3 offica to be
assigned this case. The Corporafion  Counsel aftorney may
participate actively in the case, and will specify whether he of she
should appesr as a coursel of record. The correspondence from
outside ceunsel to the Borough should be directed to this attorney.

2. The extant of the Corporation Counsel attorney's invelvement will
vary. In some instances the atiorneys will patticipate directly in
pretrial and irtal activities. Corporation Counset legal assistanis
and support sefvices may be used where feasible. The attorney
and LLG should agree as early as possible on & division of efforts
and then reassess that decislon as the case unfoids. The geal
should be to utilize Borough resources where avallabie, consistent
with the needs of the case.

3. The Borough agrees to provide for the cooperation of alf of its
agencies with LLG for the purpose of the investigation andfor
prosecution of the Borough's claim.

2 SERVICES.

COMPENSATION AND METHOD GF PAYMENT:

a. For and in consideration of the professional services o be rendered by
the LLG, the Borough shall pay a contingent fee to LLG out of any
seftlement made in this matter prior to commenecement of trial 25% of
tha net amount of money collected plus ail costs and expenses
incurred by the LLG in this mafter. The Borough hersby further agrees

2-



to pay to the LLG, in the svent of setlement or msolution after
comimencement of irial in this matter, 30% of the net amount of
money collectad, plus all costs and expenses incurred by the LLG
in this matter in furtherance of this fitigation. All remaining furds
shall go to the Borough after payment of all expenses and costs
incurred by the LLG in this matier.

b In the event, and to the extent, that the Borough is sfforded an
aeportunity (either by way of settiement or judgment} to resolverthe
claim for any non-monetary relief, then he Borough agrees fo use
its best efforts to ensure that the LLG receives, either directly from
the defendants or through an award of fees from the presiding
court, an appropriate atliorney's fee which 8 consistent with the
nercentage fees set out hereinabove for the monetary portion of
any relief.

c. If i further agreed by and betwsan the Borough and the LLG thiat
the LLG shall pay all reasonable expenses related to the
prosecution of this ltigation. The LLG shall keep records of
expenses it pays for prasecution of this litigation.

3 TERMINATION

a. It is further agreed that neither the LLG nor the Borough may,
without the consent of the other, settle, compromise, reiease,
discontinue or otherwize dispose of the Claim or suit menfioned
above.

b. The LLG may hire expert wilnesses or other taw firms to assist in
prosecution of this litigation if it deems necessary. The retenticn of
ather law firms to assist the LLG shali not resull in any increase of
fee fo the Barough.

4. JURISDICTIONAL LANGUAGE:

li is agreed by and between the Bareugh and LLG that this retalner
agreement and any dispute which may alise thereunder, shall be
governed, controlled and interpreied using the laws of the State of New
Jersey.
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N WITNESS WHEREQE, the Borough and the Lead Litigation Group have executed
this Contract s of the date first herein written.

BOROUGH OF ROSELLE BOROUGH OF ROSELLE LEAD =
LITNIGATION GROWP

By: K{/ﬁ_uf)f/ R By: /
Miahael P, R&r:koﬁ, Esq.

f 1
fam ’;b : ( 18 BanK Street
L f“. . U Morristown, N.]. 07940
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ENGAGEMENT AND CONTINGENCY AGREEMENT

This AGREEMENT is made this __ day of , 2001, in the City and County of
San Francisco, State of California, by and Between the City and County of San Francisco,
the San Frapciseo Unilied School District, and the San Francisco Housing Authonty
{hereinafter collectively refered to as "San Francisco”) acting through San Francisco Cily
Atlorney Louise Renne, on the one hand, and the 'aw firms of Thornton & Nawnes, LLP
and Ness, Motley, Loadholt, Richardson & Poole, and Wartnick, Chaber, Harowitz &
Tigerman, on the oiker hand, retained for the purposes described herein as Spevial
Assistant City Attorneys (“Special Attorneys™).

Wheteas, lead contamination is a significant public health problem, and
manufacturers responsible Tor lead in pajnt have frandulently conceated the dangers
associated with lead and created a public and private nuisance in the City and County of
San Francisco,

Whereas, the San Francisen City Attorney is ir the provesy of initiating fitigation
("the Litipation”) against manufacturing companies respansible for lead in paint, and
related entilies, on behalf of the City and County of San Francisco, the San Francisco
Unified School District, and the San Francisco Housing Authority, and on behalt of the
People of the State of California, pursuant to her authority to protect the public under
California Code of Civii Procedure scetion 731 and California Business and Professions
Codc section 17204,

Whereas, the Litigation and any other litigation involving lead and the
manufacturers responsible for lead in paint is Jikely to entail numerous complex factual
and legal 1ssues;

Whereas, such Litipation will require the expenditure of subsiantial resources by
any private altomeys refained to assist S8an Francisco, and

Whereas, the San Fransisco City Aliorney seeks to Limi the expenditure of
resources by San Franciseo in: such litigation,

NOW THEREFORE, the City and County of San Franeisco, the San Francisco
Linified Schaoi District, the San Francisco Housing Authority, and Special Attomeys
AGREE AS FOLLOWS:

L SCOPE OF SERVICES/CASL HANDLING

A The Specia! Attorneys are retained to nrovide legal services (o the
San Francisco City Altomcey {or the purposs of secking damages and injunctive and other
relief, including restitulion and disgorgement of profits but excluding any civil penalties,
against lead and lead paint industry companies and related entitizs (“defendants’™ in the
Litigation, The parties to this agreement acknowledge that the Special Attorneys may be
retained to represent other government entities in simifar litigation, including but nst
limited to In the Litipation.

B. The San Fiancisco Cily Attorney, as the chief]egal officer of the
City and Counly of San Francisco, who is charged with representing it in legal
proveedings with respect to wiich it has an interest and w0 is authorized fo brinp certain
actions on hehal? of the Peaple of the State of California, together with the county
counsel and city attorneys of any other counties and cities that join i the prosecution of
the Litipation and retain Special Attornsys {"the Proseculing Entitigs"), retain final
autbority over all aspects of the Livigation.

LR R EETA N DIV RTTN e
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C. As provided herein, the Special Attorneys are authorized to taxe
appropriate legal sleps lo prosecute the Litigation as it pertains to fability, injunctive
reliel and resilution/disgorgement of profits and participate in any settlement
negotiations. The San Francisco Cily Allomey shall designate & member or nembers ol
her staff to monitar, review and participate as counsel in the prosecution ol all aspecis ol
the Litigation and o prosecute the Litigation as it pertains 1o any civil pevalties, The
Special Attorneys shall consult in advance with, and ohtein the prior approval of, the
San Francisco City Attorney concerning all substantive matters related 1o the Litigation,
including, but not limited 10, the pleadings and dispositive metiens, discovery, selection
of consuliants and experts, and whether the Special Atlomeys mdy represen. additional
co-plaintiffs in the Litigation. Regular status meetings shall be Lizld as requested by
oither the San Francisco City Attorney or the Special Anorneys.

3 ‘The Special Attorneys shall provide the Saa F raniciseo City
Attomey with copies of all pleadings, discovery reguesls and responses, and relevant
correspodence related o the Liiigaiton.

E. The Special Attomeys shall communicate with the depariments
and employees of 8an Francisco through the San Francisco City Attorney's Offics.
anless alternative arranpements are made in advance among the Special Attotneys. the
San Francisco Cily Attorney and the department{s}).

F. The Special Altomeys shall provide sufficiont resources, including
ailorney lime and capital for payment of expenses, te prosecute the Litigation taithfully
and with due diligence. Lepal services under this Agrecment shall be performed only by
competent personnel under the supervision and in the employment ol Spreial Adorneys
or retained by Special Attorneys as consultants with the prior approval of the
Yan Francisco Cily Attormey.

G, The San Francisco City Attorney retains the ripht to add firms as
additional Special Attorneys w1 this Litigation, with the consent of the existing Special
Attarneys, which consent shall not unreasonably be withheld, Any such additional
Special Attorneys will share in such compensation, if any, as is provided to Special
Agorneys pursuant to Section IT ol ihis Agreement. In the cvent that the Speeal
Attorneys arc unable io agree em the terms under which the new [rms shatl share n the
compensation under this Agreement, the San Francisco City Atrorney shall decide and
such decision shall be final and hinding on all the Special Atorneys. Inaddition, the
San Franciseo City Altorney retains the right o add as many attorneys and flims as she
chooses who zgree to participaie on a pro bono pubiico basis, without sharing in the
percentages of any recovery provided in Section ILC,, helow, or secking court-awarded
fees payable from the recovery of danages or penaliies, &.8., under & conmor: fund
theory. However, such pro bone counsel shall be eligible on the same basis as the Special
Aftorhoys 1o recover their reasonable disbursements as provided under Seciton I1.B. and
Section 11.C.. below, and may seck court-awarded fees payable by defendants in addition
1o ANy TECOVETY,

H The $an Francisco City Attorncy may determine to appoint an
Fxecutive Committee to oversee the day-1o-day conducl of the Litigation. The Excentive
Committee shall include: the San Francisco City Attorney or her desigree, Neil T. Leifer,
Fsq. (or designee), John J. McConnell, Ir., Bsq. (or designee}, Harry F. Wartnick, [isq.
(or designee), and any additional members thal the San Francisco Cliy Altomney
designates.
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I The San Franeisco City Attorney retaing the right to designate lead
counsel and [ead trial counsel on behall of San Francisco in the Litigation on the claims
for injunciive veliel and restitution/disgorgement of profits. The San Francisco City
Attorney and any other City Attormeys and County Counsel who are authorized to seek
civil penalties shail prosecute the T.itigation as it pertaing to any civil penaliies.

I The Special Attorneys shall submit guarterly reporis to the
San Francisco City Attorney's Office setting forth for the work perlformed and the
expenses incuered in the Litigation in the proceeding quarter. Where disbursements art
madc or expenscs are incurred by Special Attoineys which also benefit other clients of
Spceial Attorneys in other, similar litigation, only the portion of such disbursements
[airly and properly aliocable to plaiutiffs in the Litigation shall be claimed as reasonabic
expenses of prosecuting the Litigation.

K. Audit and Inspection: The Special Alomeys agree W naimain and
make available to the San Francisca City Attorney accurate books and accounting records
relative to their activitizs under this Agreement. The Special Attomeys will penmit the
Qan Francisco Cily Attorney to audit, examine and make excerpts and wranscripts from
such lime and expense records, payrolis, records of persannel and other documents and
data refated 1o in whole or in part matlers covered by this Agreement. The Spceial
Attomeys shall maintain such data and records in ar. accessible location znd condition for
a petiod of no less than one (1} year aftor finat payment under this Apreemeit.

11 CONTINGENT FEE AGREEMENT

A The Special Attorneys agree to advance all out of pocket iifipation
costs approved by the Executive Comimittes 2nd reasonably incurzed by the City and
County of San Francisco or Special Atiorneys in the Litipation. Except as provided in Lhe
remaining paragraphs of this Section IF (B, C, DL B, F and G, San Francisco is not liable
to pay any of the expenses of the Lill gation, whether such expenses ave attorneys’ fees.
costs op ofher amounts, except for any cosls o fees that may be awarded to defendanis as
prevailing parties. The repayment of any additional costs and other expenses is
contingent upon a recovery being obtained. If no recovery is obtained, San Francisco will
owe nothing for costs and other cxpenses.

B. The sole conlingency upon which San Francisco shall pay
compensation to the Speciul Attorneys is the recovery and collection by the Special
Atomeys on behalf of Sar: Francisco of moneys other than civi. penalties in the
Litigation, whether by settlement or judgment.

L. Compensation on the foregoing contingency shall be the Special
Attorneys’ reasonable dishursements in the Litigation, plus 17%% of any recovery,
excluding 2li civil penalties collected pursuant to California Business and Professions
Code section 17206, collected by the Special Attoreys in this Litigation in excess of the
reasonable disbursements of Special Attorneys, provided that if any additional entitics
become plaintiffs in this litigation represented by Special Attoracys, such percentages
shall apply to the aggrogate recoverics, axclusive of civi] penaltivs, on behalf ol all such
plaintilfs. As uged n ihis pavagraph, the term “racgvery' shall not include amounts
awarded or ordered to be paid as altomeys’ fees and cosis. If the Special Attorneys
recover moneys n the Litgalion, buk in en ameunt that does not exceed the
dishursements in the Litigation, such moneys shal be ysed to reimbuise disbursements.

In no evert shall Special Artorneys sharge In any recovery of civil penaltics.

D. Notwithstanding paragraph 11.C. abuve, San Francisco shal: pay no
higher percentage for compensaiion of the Special Altomeys than is paid by any otber co-
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plaintiff that the Special Attomeys represent in the Litigatign or any other local
government entity that the Special Atlorneys represent on a contingent fee basis in similar
litigation.

E. As used in this Agreement, the term “disbursements” shall im:lude
reasonable travel expenses and any other expencitures reasonably incurred in the
Litipation, Reasonable costs do not include mark-ups above actual costs, meals not
connecled with travel or costs of transportation between Special Attornsys' residences
and offices ar disbursements for iravel expenses and aceommodalions that exceed the
usual and customary business rate charged in the locality whers such expenses are
incurrad.

F. The Prosecuting Citics and Counties intend 1o seek an order for
payment of their atlorneys’ fees and costs should they prevail, in wholc oF in part, in the
Litigation Hfany Cowrt in the Litigation awards allomeys’ [ees, such fees shall be pad W
the Special Attorneys to L extent that the award i based on services fumished by the
Special Attoreeys, pravided that, to the extent that such fees come from the recovery,
¢.g., under a common fund theory, Special Attorneys shall not recetve any greater
payment than they are entitled to under Sections [1.C. and 1.0, abuve. However, any
atorneys’ fecs that aze awarded by the Court for Specia) Attorneys’ services and
coileeted in the Litipetion shall be deducted from any fees payable to the Special
Attorneys pursuant 10 this Section 11, paragraphs B, C and D, above. [f the Court awards
expenses and costs in the Litigation, such amount shall be applied as directed in this
Agreement. The San Francisco City Attorney and the Special Attorneys are aware that
defendants in similar litigation have previously challenged and sought to invalidate
contingency fee armangements between public entitics and outside counsel. The
San Francisco City Attorney and the Special Altomeys baligve Lhat any such challenges
1o this Agreement lack merit and that this contimgent fee amangement 1s valid. However,
i the event that this contingent fee arrangerent is found to be invalid, the Special
Attorneys agree 1o coniinue i represent Qan Francisco and advance expenses with the
understanding that Speciat Attormeys will be paid wly such allomneys’ fees and expenses
as ate awarded for their services by the Court er recavered as rearonable fees and
expenses for their services. 3an [‘rancisco agrees 1o use its best efforts to support any
application for such fees and exponses madc pursuant 1o this parapraph.

G. In the event that the Litigaion is resolved by seitiement under
terms involving the provision of goods, services or any ather “in-king" paymeui, the
San Francisco City Attorney agrees to seek, as pant of any such settlement. a mutually
agrecable monctary settiement of attoreys fees end expenses. The San Francisco City
Altorney aprees to consult with the Special Attorneys prior 1o making a recommendation
1o the Board o Supervisors or other public apencies regarding settlement or dismissal of
jegal proceedings.

H. Special Attommeys agree Lo use theic best efTorls together with
Qan Francisco 1o recover Special Attorneys’ fees from defendants vather than rom any of
San Francisco’s recovery. Should any nationwide resolution of lead Vitigation, which
ineludes this Litigation, provide for a furd to compensate plaintiffs’ counsel, such as
Special Attormeys, {or (he services rendered on behalf of San Francisco and that furthered
the uveral] Jitipation eftorts against the leads industry, in sddition to using their best
efforts to recover tees from ihe def endants, Special Attorneys also apree 10 use their byl
efforts 1o obtain their attorneys fees frum that fund 1ather than from San Franwiseo’s
recovery. San Francisco agrees to use its best efforts to support Special Attorneys’
application for fecs from any such fund. Any attorneys’ fees that are recovered by
Special Attormeys rom such 4 Fund For services provided by Special Attomeys
Sap Francisco shall be deducted from any fees payable (o lhe Speciai Allormeys puviuant
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to Section 11 paragraph B, € and D of this Aprecment.
ELL GENERAL REQUIREMENTS

A The Special Attorneys shall attach to this Apreement a copy of 1he
resumes of Neil T, Leifer, John I McConnell, §r., Harry F. Wartnick, and alt other key
personnel assigned by the Speciel Attorneys to handle the Litigation. The Special
Attormeys shaltl replace or remove key personnel only upon the prior approval of the
San Francisco City Attorngy.

B San Franciseo acknowledges sat by this Agreeinent, Special
Aftorneys are reiained as zttomeys and thai neither Special Atorneys nor thelr members
ot empioyees thereby hecorme officers or employees of San lirancisco. Speciai Attorneys
shall be deemed at all times 1o be independent contractors and shall be wholly responsitle
for the mauner in which they perform the services required of them by the lerms ol this
Agreement. Special Attorneys shall be lizble for any act or acts of their owm, ot their
agents or employees, and nothing containcd herein shall be construed as ereating e
relationship of cmployer and emplioyee betweea San Franeisco ang Special Attorneys or
their agents and employees.

C. Assigmment. This Agreement nay not be assigned by the Special
Attorneys. The Special Attorneys are expressly employed because of their unique skalls,
ability and experience and therefore it is understood that no substiiuiion or assigument
may be made unless the San Francisco City Attorney expressly approves SUCHT
substitution or assignment.

T, The Special Attorneys are prohibited from subcontracting ihis
Agreement or services unless such sobeontracting is agreed to in writing by the
Qan Francisco City Atiorncy. No party on the basis of this Agreement shall in any way
coniract en behall of or in the name of the other party of this Agreement. Any violation
of this provision shal} confer na right on any party and shall be void.

E. Tusurance: Special Atloneys will maintain in force, during the fult
teym of this Agreement, insurance in the following amounts and coverage:

warkers' Compensation, with Employers’ Liabihiy [imits not 1ess than one
million dollars ($1,000,000) each accident.

Commercial General Liability Insurance with limits not Jess than, one mithion
dollars (51,000,000} each occurrence. Combined Single Limit for Bodily Injury and
Property Damage, including Contractual Liability, Personal Injury, Produets and
Cormplcted Operations.

Business Automobile Liability Inswrance with tmits not less than one inillion
doliars (§1,000,000) each occurrence comhined Single Limit for Bodily Injury and
Property Damage, including Owned and Non-owned and kired auto coverage, as
applicable.

Professional Liabiiity Insurance with limits net ioss than one millon dollars
{$1,000,000) cach claim with respect (o negligent acls, errors or onnissions, aud any
deductible not to exceed two hundred [ifly thousand dellurs ($250,000) each claim.
The Special Attorneys certify that the services that the Special Artorncys will be
performing in connection with the Litigation are covered by their firm's Professional
Liability Insurance.
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F Comimercial General [iability and Business Automebile Liability
Insurance policies shall be endorsed te provide the follow:ng:

Wame as Additional Insured the City and Comnty of San Francisco, ils Otficers.
Agents, and Employecs.

That such policies are primary insurance 1o any olher insurance avaiiable to the
Additional Tnsureds, with respeet o any claims arising out of this contract, and that
insurance applies separately 1o cach insured against whom claim is made or suil is
brought.

G. ALL POLICIES SHALL BE ENDORSED TO PROVIDE:

Thirty (30) days advance written notice to the City and County of San Francisco
of cancellation, non-renewal or reduction in coverage,

H. Certificates of insurance, satisfactory to (ke City and County of
San Francisco, evidencing all coverages above shall be furnished te the City and County
of San Francisco, with conplote copics of pelicies upon the City and County of
San Francisco’s request,

1. Approval of the insurance by the City and County of 5an Francisco
¢hall not relieve or decrease the liahility of the Special Altomneys.

IR indemmity: The Special Attomeys shall lake [ull responsibiiity 1o
their work and shail bear all losses and damages dirgetly resulting from it +f the resuli of
professional malpractice. The Spceial Attorneys shall assume the defense of, indeninidy
~nd hold harmless Sap Francisco and its officers, representatives, agents and employees
fromm all claims, loss, damage, igjury, and liability of every kind, naiure and description
caused by the wiliful and intentional misconduct or negligence of the Special Attorneys.
Such negligence shall include, but not be limited to, any negligence of the Special
Attorneys in connection with acts, rrors or pimissions by the Special Attorneys’ agents,
employces or subcontractors aeising out of performance under, or any action taken in
furtherance of, this Aprcement. Nothing in this paragraph shall limit aey right or remedy
otherwise available 1o San Francisco under law. Itis understood and agreed that the
indermmification provided above shall not apply to the extent of any negligencs of
San Francisco and its office: s, representatives, apents and employees.

K. I igbility of San Francisco: San Francisco's obligations under this
conteact shall be limited to the payment of the compensation provided for in {his
Agrecmeni. Notwithstanding any other provision of this Agreement, in no event shall
San Francisco be liabic, regardless of whether any claun. is based on contract or tort, for
any special, consequential, indirect or incidentaj damages, including, but not Timited to,
lost profiis, arising oul of o1 conncetion with this Agreement ot the services pexfonmed
in connection with this Agreement

L. During the term of this Agreement, Lhe Special Attorieys shall
prommtly provide & slatement describing any eriminal investigation relating 1o, or
material liiigation assericd against, the Special Attorneys’ finn or members of the firm.

M. Each California Special Attorney firm shall certify in writing,

under penalty of perjury, that the firm has fully cormnphied with the Jaws of the Califorma
and the City and County of San Francisco, if applicable, relating to payment of taxes.
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N. The Special Attorneys shall list and describe any litigation or
representation ever undertaken by their firm or its members on behali of any member of
the lead industry.

. Contlicts of Interest: The Special Attorneys shall avoid conflicts of
interest and shall comply wiih all applicable professiona! conduct standards. The Specaal
Attorneys shall not represent a party involved in a claim, dispute or transzetion of any
liind witich would create a confiict of intevest for counse! ar the San Francisco City
Attorney unless and until the Special Attorneys have informed the San Francisco City
Attorney of the proposed representation and received her written approval w0 procesd.
Special Attomeys state that they are familiar with provisions of Section 87100 et seq. of
e Covernment Code of the State of California, and certify that they do not know of any
facts whicl constilube a violalion of those sections.

T, Termation:

1. Without Cause: The San Prancisco City Attomey may
rerminate this Agreement as to any Special Attorneys, without cause and without penalty,
by providing the Special Attorneys with written notice of termination delivered to it at
least fourteen (14) calendar davs bufote the effective date of termination.

2. For Cause: [f any Special Attorneys breach any material
torm ot condition of this Apreement, or fails to perform or fulfill any material obligation
requaired by this Agreement, then the San F ranciseo City Altorey may give notice to the
Special Altomeys of her intent to ferminatc or suspend those Special Attorneys by
providing at least seven (7) calendar days writien notice of an intent to terminate or
sugpend. If the Special Atomeys do aot subsiantially cure or commect such breach or
failure 1o perform or fulfill any material obligation within seven (7) calendar days alies
receipt of such written notice from the San Francisco City Attorney, or within such longer
period as the San Francisco City Afiorney might preseribe in writing, then the
San Francisco City Attoiney may thercafter terminate the Specizl Attorneys or suspend
the Special Attomeys. Tnany event, ihe San Francisco City Atorney reserves the right 1o
serminate immediately any Special Attorneys who are (a) disbarred of suspended in any
jurisdiction, (b) indicted by a grand jury, or () convicied of a [ctony,

3. Consequences of Termination: If any Special Atiorneys are
tepminsted for cause, such Special Attorneys shail ot be entitled to share 117 Ay
contingency fee under this Agreement, but shall be cntitied to be reimbursed for
reasonable out-of-pocket cosls that they incwred, but only if and to the extent and at the
time such amounts would otherwise be payable pursuant 1o Seciion i, above. If any
Special Attorneys arc terminated for reasons other than “cause”, such Special Allomeys
shall be entitled {1310 be reimbursed for reasonable out-of-pocket costs that they
incured, but only if and to the extent and at the time such ameunts would otherwise be
payable pursuant to Section I1, above, and (2) o be paid such compensation as might be
payable to them in accordance with this Agreement and any fec shanng arrangemeni
amaong them and any additicnal Special Attorneys, but only if, and to the extent and ai the
time, compensation is pavable (o the Special Altorneys from any recovery in the
Litigation pursuant to Seclien 11 of ihis Agreement.

Q. Confidentiality: The Special Attorncys understand and agree that,
in the perfonmance of this Agreement, the Special Attomeys may have access to private
or confidentizl information, including confidential patient medical information and
confidential governmental information, which may be owned or contvalled by
San Francisco or any officer or employee thereof and that such information may contam
proprietary or confidential details, whose disclosure to third parties may be demaging to
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San Francisco or prohibited by law. The Special Attorneys agree that such infonnation
shall be held in conlidence and used only in perfonmance of the Agreement and shatl not
to be furnished 1o others by Special Attorneys except as authorized by the San Francisco
City Attorney or as required by law,

R. Natice to the Parties: All notices and copiss of documents o be
siven by the parties hereto shall be in writing and served by depositing same n e
United States Post Office, postage prepaid and regisiered as follows:

TO THE CITY ATTORNEY: LOUISE H, RENXE
City Atftorney
City snd County of San Francisco
1 Catlton B, Goodlett Place, Ste. 734
San Francisco, CA 94102

T SPECIAL ATTORNEYS: Thomuon & Nawnes, LLT
1(10 Summer Sueet, 30" Floor
Baston, Massachusetts 02110
Attention: Neil T. Leifer

Ness, Motley, Loadholt, Richardson,
& Poole

P.C. Box 6067

321 South Main Street

Providence, Rhode Istand 02940-6067
Atention: Juhn J. MeConrell, Iz,

Wartnick, Chaber, Harowiie &
Tigerman

101 California Street, Suite 22010
San Francisco, CA 24111-5802
Atiention: Harry F. Wartnick

S. Torum and Choiee of Law: Any actions arising out of this
Agreement shali be governed by the laws of California, and shall be brougin and
maintained in San Francisco Superior Court, which shall have exclusive jun sdiction
thereof. '

T If any provision of the Agreement 13 found to be illepal,
unenforceable, or void, then the parties shall be relieved of all ubligations under that
provision, provided, however, that the remainder of the Agresment shall be enforced to
the futlest extent permitted by law. The headings used herein are for reference and
convenience only and shall not be & fzctor in the tmerpretation of this Litigation.

U, This Agregment 1nay not be modified, nor may vompliance with its
lerms be waived, except by written instrument executed and approved by the
San Francisco City Aftorney or his/her designee and by authorized representatives of all
parties to be bound or affected thereby.
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V. Entire Agreement: This contract sets forth the entire Agreewment
between (he parlies, and supersedes all other oral or written provisions,

IN WITNESS WHEREOQOE, the San Francisco City Attorney and the Special
Attomeys have executed 1his Agreement on the day and year first written above,

Dated: 2001 City and County of San Francisco.

LOUISE H. RENNE
Cliy Allomey

Dated: _2u0 San Franciseo Unified Schooi Disirict.
Datcd: . 2001 San Franciseo Housing Authontly
SPECIAL ATTORNEYS:

Dated: . 2001 -
Nell T. Leifer, Esqg.
Individualiy and on behall’of

Thornton & Naumes, LIP

Dated: 2001
John I. McConnetl, Jr.. Esg.
Individuatly and on bebalf of
Ness, Motley, Loadheit, Richardson,
& Poole, LLP
Dated: , 2001

larry F. Wartnick, Esa.
Individuaily and on behalf of
wartnick, Chaber, Harowilz &
Tigcrman
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V. Enlire Aprcement: Tlus contract sets forth the entire Agreement
between the parties, and supersedes all other aral ar writen provisions.

™ WITNESS WHEREOF, the San Francisco City Aftomey gnd the Special

Anomeys have execuied this Agreement

Dated: _3/271 /01 . 2001

Dated: . , 2003

Dared: , 200

YPECIAL ATTORNEYS:
Dated: Wf/ﬁ?;ﬁ , 2001

Dated: é:/ 0 / / 2001

Dated; _ : , 2001

on the day and year first wrtten above.

City and County of San Francisco.

A H -

LDT.JISE H. RENNE
City ATomey

San Francisco Unified Schaoal District.

San Francisco Housing Authornity

) L/A

T Nel T, Litkr, Fsg.
Individually an hEhalf of
Tl"orrwn & Mla

.Tolm} ‘vic(‘ﬁnrell Jr., Esq.
Individually and oo behalf of
Ness, Motley, Loadholt, Richardson,
& Poole, LLP

Harry F. Wartnick, Esq.
Individually and on bebalf of
Wartiock, Chaber, Harownz &
Tigerman

S T Dt 152000 1 1O



APtz- 18- :
2o3l 1810 415 554 3537 B, 12012

<. Entire Aprcement: This contract sets forth the entire Agreement
hetween the parties, and supersedes all other oral or written ProvisIons.

IN WITNESS WHEREOF, the 3an Francisco City Attorney and the Special
Attorneys have excouted this Agreement on the day and year first written above.

Dated: , 200 City and County of San Francisco.

TOUISE H. RENNE
City Atlomey

Tyated: , 2001 Qan Francisco Unified Scheol Erstrict.

Dated: 2001 San Francisco Housing Authority

SPECIAL ATTORNEYS:
Dated: ﬁf/ﬂ?n? , 2001

individually and gn behalf of
Thomton & Naumes, LLP

Dated: ., 2001

Tohn 1. McConnell, Jr., Esq.
Individually and on behalf of
Ness, Motley, Loadholt, Richardson,
& Poole, LLP

Dated: L2001 :

Harry F. Warinick, Esq.
Individually and on behalf of
Wartnick, Chaber, Harowitz &
Tiperman
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CONTRACT FOR PROFESSIONAL SERVICES

This Contract, entered imto this e é"da}r of Mﬂil}?, as
OIED trrarodT e RB-07 £ k2o
anthorized by Athens City Council Resolation and by and between the City of

Adhens ("City"™), and The City of Athens Lead Lifigation Group, which is comprised
of the following atiorneys and law firms:

Andrew 8. Lipton, Esq.

Lipton Law LLC

316 Norib Michigan St., Ste, 300
Toledo, Chio 43624

John 1. MeConnelt, Jr., Bsa,
Motley Rice, LLC

a21 South Main St

PG, Box 6067

Providence, RI 0294(-6047

Jon L. Gelman, Esg,

1450 Valley Road, 1* Floor
P.O. Box 934

Wayne, NI 07474-0934

John P. Kennedy, Hsa.
Georpe B MeCue 1L, Ese.
Crabbe, Brown & James
500 8. Front 51, Ste, 1200
Columbus, Obio 43215

Steven A, Davis, Fsq.
Crabba Brown & James
111 8, Broad St, Ste. 209
Lancaster, OF 43130

Michael J. O"Shea, Bsq.

0"Shea & Associates Co., LVA

45 Public Sy, Ste. 1600

Cleveland, OH 44113

WHEREAS, the City desires to enpage these aftorneys gnd low finms, to be

kaown a5 the City of Athens Litigation Group ("LLG"), to render certain professional




services in connecton with maters pertaining to any and &l claims which the City bas,
or toay have, against B.J, DuPont, Gliddens Corp,, Millemnium Holdings LLC{successor
to The Glidden Corapany), Sherwin-Williams Co., Amerlean Cyanamid Co,, NL.
Industries, Atlantic Richfield Company (successor to Internalional Smelting and Refining
* Company and Anaconds Lead Products Company), The Le?d Industries Assocdation,
andfor other lead manufacturers, distelbutors, marketers, retaliers andfor cach of their
successors, assigns and insurers (collectively “Lead Manufacturers™) relating to the
presence of and effects fom lead in paint in the City of Athens (the “Claims™).

WHEREAS, the LLG desires to perform said service for the City.

NO'W THEREFORE, for the reasons set forth ebove and in consideration of the
rautual covenants and promises of the parties hereto, the City and the LIG covenant end

apree as follows:

SCOPE OF SERVICES
The City cngages the LEG to pecform legal nnd professional services, in accerdance
wifh reasonably accepted professional standerds for attorneys, in matters related to the
investigation of the City's potential Clsims egainst the Lead Manufacﬂrem amd
providing legal representation to the City in a suit against the Lead Menufachirers.

The City Director of Law will designale an attorney from his officc to monitor the
case and be a lalson between the LLG, the City Law Director's Office and City
departments and offices. The City sgrees to coaperate with LLG for the purpose of
invesiigation andfor prosecution of the City's olaim, Motley Rice LLC iz designaied as
iead counse! on behif of fhe TLG and Andrew 5, Lipton of Lipton Law, LLC wili be the

liaison between the LLG and the City Law Director's Office.




. TERMS

A The LLG represents that it has, or will secure at it own expanse, all
pecessary suppost staff at its law firms thet may be necessary gnd required to perform afl
work to be completed under this Contract. All of the services reouired wneler this
Contract will bo directly performed by the LLG or by such personnet at its law fivms that
are zoting under the LLG’s direct supervision and contrel. All persnnpsl ehpaged in
worle under this Contact shell be filly qualified and authorized or permitted under
applicable state and local law to perform such services. None of the LLG's services
covered by this Conltact shall be transferred, assigned, or subcontracted by the LLG
without the prior written consent of the City, The LLG may hite expert witnessos or
other law firms, with the City's consent, to assist in the prosecution of this ltigation if
the LLG deems it necessary, The retention of other law {irms to assist the LLG shall not
yesult in any incresse of fee to the City.

B. All reports, information, data, or other documents given o, prepared by,
or zssembled by the LLG Iundar fhis contract shall be deemed as attormey-client
communications and shall be kept confidential and not made available to eny individual
or orgatization by the LLG without the prior approval of the City, ner be subject to any
public records (aw, unless the information consists of public records under Ohio Law.

C. Al reports, working documenis, and other documents, whether finlshed or
unfinished, that arc prcpared.b}r the LLG as part of the services pursuant to this Conlract
shall bacoma the City's property. |

D,  The City may, {rom time {0 {ime, request changes in the scope of setvices

to be performed by the LLG. No such change, including an increase or decrease In the




arqonat of compensation, which may be mutuaily agreed wpon by the City and the LLG
shall be effective or enforceable until 3 written amendment to this Contact ltas been
executed by Both partics and such modification bas been authorized by ardinance, if
requirsed,

E. If, for any reason o cabse, either the City or the LLG shaf! fail to fulfill its
cblgations under this Comivact, then either party shall bave the right to terminate the
Contract upon giving wiitten notice to (he other patty gpacifying a termination date that
shall be at least fifteen (15) days aRer the date such nofice is provided. Such nolice
should be provided 1o the LLG kn writing to Andrew 9, Lipton, Lipton Law, LLC, 316
North Michigan Avenus, Suite 800, Toledo, OH 43604, and notice to the City shall be
provided to the Law Director, 8 Bast Washinpton Street, Athens, Ohlo 45781,

F. The LLG shall advance and pay &l reasonable litigation expenses and
court costs related to the prosecution of this litigation. The LLG shelf keep records of
litigation expenses and court costs it pays for prosecution of this Iitigation, The City
shall pay, a contingent feg to LLG ouf of eny setflement antount made in this neatter prior
to commencerment of trial in the amount of 25% of the gross asoumt of money collected
fiom the settlement. Tho LLG will then be reimbursed for any ressonasble litigation
expenses end court cosls pni& by the LLG on the City's behalf, All remaining funds shall
go the City. In the event this matter gocs to triel against sny Lead Manufactuter, then the
LLG shall be entitled to 2 ﬁontingant fee of 33 1/3% of the gross amount of money
collected and reimbursement of any reasonable ltigation expenses and court costs paid
by the LLG on the City’s behalf, Ifthere is no seitlement or verdict in favor of the City,

the city shall not be responsibie for payment of atty costs or expenses advanced by the




LLG.

G. Tnt the e'l.re'nt, and to the extent, that the City ls afforded an opportunity
{either by way of settlement or judgment) to resolve the claim for any non-monetary
relief, (hen the City agrees to uso its best efforts to enswre that the LLG receives, either
directly from the Lead Manufacturers or through an award of attorney fees from the
Court, an appropriste aitorney's fee which is consistent with the percentage fees got out
hereinabove for the monetery portion of any relief or baged upon reasoneble time and
rates incurred by the LLG.

H.  The LLG agrees to follow and be bound by sll provisions and termus of the
Bgual Opportunity Clause, which is made & part hereof, and is incorporated herein s
requived by (he Athens City Code,

L The LLG shall be preciuded, by virtue of its logal representation
hereunder, from representing ut-hcr cHents in comection with other matiers involving the
City of Athens or its various departments, where such representation is in direct condlict
witl the services being rendered herennder.

L The LLG agr;.-,as to ﬁa}r tha ity of Athens any such Athens City income
tax resniting from work performed ia the City of Afhens pursuant to this contract as may
be required by the Athens Cit:y Caode.

K. I i3 further agrbed by and between the City and the LLQ that thia Contract
and any dispute thet may grise hereunder, shali be governed, controlied and Interprcted
wsing the laws of the State of Ohio and such disputes shall be brought in the Athens
County Coust of Common Pleas.

L. The LLG egrees to indemnify and held harmless the City of Athens from




any nd all lisbility, damages, expenses and attorney fees thet may atise or result from
fhe services porformed by the LLG in pursuit of claims apaingt the Jead pigment
| defendants. This obligation to indemnify and hotd barmiess includes bt is not limited to
Rule |1 sanctions for frivolons conduet ordered biy any cowrt of law.
[N WITNESS WHEREOF, the partics hereto hereby o their hands this T &2
day nf>? et ctlome 20V,

City of Athens Llflgation Group CITY OF ATHENS, OIHIO

Andrew 8. Lipton, Bsq.

John P. Kernedy, Esq.

ohit X, McCottEl, Jr., Es.

Jon L. Gelman, Eag.




Michael J, O'Skea, Esg.




CONTRACT FOR PROFESSIONAL SERVICES

This Contract, enfered into this day of 2006, 2=
authorized by Centon City Council Resolution}Q0, and by and between the City
Attorney, City of Cantoa ("City"), snd The City of Canton Yead Litigation Group,
which is comprised of fhe following attorneys and law firms:

Andrew S. Lipton, Bsq.

Lipton Law LLC

316 North Michigan St,, Ste. 800
Toledp, Ohio 43624

Totn I. McConnell, I, Esg.
hiotley Riee, LLC

321 South Main 31,

P.0. Box 6067

Providence, RI 0294{)-6067

Jon L. Gelinan, Esq.

1450 Valley Road, 1" Floor
P.Q. Box 934

Wayne, NJ (7474-0934

Jobn P. Kennedy, Bsg.
George B McCue I, Esq.
Crabbe, Brown & James
500 8. Front St., Ste. 1200
Columbus, Dhio 43215

Semuel . Ferruesio, Jr., LPA
220 Market Ave, South, Ste. 400
Canton, OH 44702-2181

Micliael J. O’ Shea, Bag,

(FShea & Associates Co., LPA

55 Public Sq, Ste.1600

Cleveland, OH 44113

WHEREAS, the City desires to engdge these nitorneys and law frms, o be

tmown as the City of Canton Litigation Group (“LLG"), to render certain professional



services in connection with matters pertaining fo any and s}l claims which the City as, or
may have, against E.J. DuPont, Glidden Corp., Millennium Holdings TLC(successor to
The Glidden Company), Sherwin-Williams Co., American Cyanamid Co, NL.
Tndnstries, Atlantic Richfield Company (successor {o International Smelting and Refining
Company and Anaconda Lead Products Company), The Lead Industries Asgogiation,
andfor other lead manufacturers, disttibutors, merketers, retailers and/or each of their
suceessors, assigns and insurers {collectively *Lead Manufacturers') relating fo the
presence of and effects from lead in paint in the City of Canton (the “Claims™), The
Hamicon Paint Co. of Canton, Ohio will not be named as a defendant by the City ot the
LLG

WHEREAS, the LLG desizes to perform said service for the City,

NOW THEREFORE, for the reasons set forth above and in consideration of the
mutual covenants and promises of the parties hersto, the City and fhe LLG covenant and

agree as follows:

i  SCOPE OF SERVICES

The City engages the LLG to perform legal and profatsional services, in aceordance
with reasonably accepted professional standards for attorneys, in matters related to the
jnvestigation of the City's potential Claims apainst the Lead Manufacturers and providing
legal representation to the City in & suit against the Lead Manufacturers.

The City Law Director will designate an attomey from his office to monitor the case
and be a Haison between the LLG, the City Law Director’s Dffice and City departments
and offices. The City agrees lo cooperate with any reasonable request of the LLG for the

purpose of investigation and/or prosecution of the City’s claim. Motley Rice LLC is



designated as lead counsel on behaif of the LLG and Andrew S. Lipton of Lipton Law,
1.1.C witl be the liaison between the LLG and the Law Dijrector’s Office.
IL TERMS

A, Tha LLG represents that 1t has, or will securs 2t its own expense, all
necessary support staff et its law firrs that may be necessary and required to perform all
work to be complated under this Confract. All of tha services required under this Contract
will be directly perforraed by the LLG or by such personnel at its law firms that are acting
under the LLG"s direct supervision and control, All personmel engaged in work under this
Contact shalt be fully qualified and authorized or permitted under appliceble state pnd loeal
Iaw to perform such services, None afithe LLCPs services covered by this Contract shall be
mansferred, assigned, or subconfracted by the LG without the prior writien consent of the
City. The LL may hire expett witnesses or other Jaw firms, with the City’s consent, 10
assist in the prdseuuﬁun of this ﬁﬁgaﬁ-:m if the LLG deems it pecessary. The ietention of
other law frms to assist the LLG shail not result in any increass of fee to the City.

B. Al reporis, information, data, or other documents siven to, prepared by, or
gssemibled by the LLG unpder this contract chall be deemed as attomey-client
communications and shall be kept confidential and not made availdbls to any individual or
organizetion by the LLG without the prior approvel of the City, nor he subject to any public
recotds law, wless the information or records independently consist of or exst as public
renoeds according to Ohio law,

C. All reports, working docusments, and other documents, whether finished or
unfirishied, that are prepared by the LLG as part of the services pursuant to this Contract

ghail become the City's propeety.



D.  The City may, from time to tims, request changes in the scope of services to
be performed by the LLG. No snch change, inchnding 8n increass or decrease in the amount
of compensation, which may be muteally agreed upon by the City and the LLG shail be
effective ot enforceable until 2 written amendment fo this Contact has been executed by
both parties and such modification has been anthorized by crdinance, if required.

E. If, for any reason or cause, eithet the City or the LLG shali fail to fulfill its
obligations under this Confract, thien either party shall have the right to termingte the
Contract upon giving written notice to the other patty specifying a tenmination date that shal
be at least fiftesn (15) days after the date such notice is ﬁroﬁded. Such notice should be
provided to the LLG in writing to Andrew S, Lipton, Lipten Law, LLG, 316 North
Michipan Avewmue, Suite 800, Toledo, OH 43604, and notice ta the City shell be provided to
fite Law Director, Canton Ciy Hall.7" Floor, 218 Cleveland Avenue 8., Canton, Dhio
447102,

F, The LLG shall advance and pay all reasonable litigation expenses and court
costs related to the prosecution of this litigation. The LLG shall keep records of Htigation
expenses and court costs it pays for prosecution of this Litigation. The City shall pay, a
contingent fee | o LLG out of any seitlement amount made in fiis metter prior io
commencement of fial in the amonat of 25% of the gross amougt of money oollested from
the setilement. The LLG will then be reimbursed for any reasonable litigation expenass and
cotrt costs paid by tire LLG on the City's behalf. All remaining funds shall go the City. In
the event this matter poes to trial against any Lead Manufacturer, then the LLG shall be
enfitied fo 2 contingent fee of 33 1/3% of e gross amount of monsy collected and

reimbursement of any reasonable litigation expenses anid coust costs peid by the LLG on the



City’s behalf, The City shall nat e responsible for any costs or eXpensed shouid thers be _
no settlement or successful verdict in its faver, The City shall have final settlement
authority, which it shall exercise in gond fadfh,

G. In the event, and to the extent, that he 4ty i afforded an opportusity {either
by way of settlement or judpment) to resolve the claim for eny non-monetary felief, then the
City agrees to vse its best legal offorts to ensure that the LLG receives, either directly from
the Lead Manufacturers or through an award of attonoy foes from the Court, an appropriate
aftorney's fee which is consistent with the percentape fees sef ot hereinabove for the
monetary portion of any relief or based upon reasonable time and rates incwrred and
doeumented by the LLG.

H The LLG agrees to follow and be bound by ail pravisions and terms of the
Haual Opportunity Clause, which is made a part hereof, and is incorporated herein as
required by Chanter 507 of the Co dified Ordinances of the City of Canton,

L The LLG shall be precluded, by virtue of its legal representation
hereunder, from representing other clieats in connection with other matters involying the
City of Canton or its various departments, where sucl representation is in diteet conflict
with fhe services being rendered hereunder.

L The LLG agrees to pay the City of Canion any such Canton City income tax
resultiog from work performed in the City of Canton pursuant to this contract as may be
required by Chapter 181 of the Codified Ordinances of the City of Canten.

¥ The LLG agees to indemnify and hold harmless the City of Canton ot
any and 21t lisbility, damages, eXpenses and attoruey fees that may arise or rasult fom the

services performed by the LLG in pursuit of claims against the lead pigment defendants.



This obligation to indemmify and hu'lti tarmless mcludes abut is nol limitad to Rule 11
sanctions for fivolous conduct ordered by any couit of faw.

L. It ig further ogreed by and bebveen the City and the LLG that this Contmet
and any dispote that nay arise hereunder. shall ke governcd, controlled and interpreted
using the taws ol the Siate of Ohio and such disputes shall be brougit in the Stark County
Covrt of Common Pleas,

(N WITNESS WWHEREOF. the parties horeio iereby sel theie pands tis 22

day of Dgesndier 2006,

City of Conton Litigation Group CITY OF CANTON, OH10

Andrew S. Lipten, Esq.

Canttat Lawy Eirector

Jolin P, Kennedy, Esq.

Fahn 3. McCoktiel, Jr., Esq.
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CONTRACT FOR PROFESSIONAL SERVICES

This Contract, entered into this day of . 200%, ms
authorized by Massilloa City Council Resolution 1-7600 end by and br.iwaw: the City of
Muagsillen ("City"}, and The City of Massition Lead Litigation Group, which ia
camprised of the followlng attorneys and law firms:

Andrew 8. Lipton, Esq.

Lipion Law LLC

316 North Michigan St, Ste. 860
Taledo, Shio 43624

John I McConnelf, Ir., Esg,
Motley Rice, LLC

321 Sguth Main 5t

.0, Box 6067

Providence, R102943-6067

Jon L. Gelmaz, Esqg.

1450 Valley Road, 1" Floor
P.O. Box 934

Weyne, NI 07474-0534

John P. Xennedy, Esq.
George R. WcCue 31, B5q.
Crathe, Brov & James
500 8. Front 5t,, Ste.1200
Colurmbus, Ohic 43213

$amue! 1, Fermuecio, Jr, LPA
2mn Warket Ave. Scuth, Ste. 400
Canton, OH 44702-2181

Michpst J. O'Shes, Esg.

{'Shes & Associates Co,, LFA

55 Public Sq. $te.1600

Cieveland, OH 44{13

WHEREAS, the City desires to engsge these attormeys aad law firms, to be

known as the City of Magsitlon Litigation Group {“LLG"), to render certain professiona
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gervices in connection with matters pertaining to any and all claims which the City hes, or
mey have, against B.1l. DuPoat, Glidden Cotp., Millennium Holdings LLC(successor to
The Qlidden Company), Sherwio-Williams Co., Amencen Cyenamid Co., NL.
industries, Atlantlc Richfield Compuny (successor fo International Sroelting end Refining
Comptny end Anaconda Lead Products Compeny), The Lead Indusiries Association,
andfor other {ead manufecturcrs, distributors, marketers, retilers and/or each of their
succeksors, assigny eed asurers {coffectively “lLeed Manufactuers”) relating to the
presenoe of and effects Fom fead in paint in the City of Massillon {the *"Claims™),

WHEREAS, the LLG desices 1o perform said service for the City.

NOY THEREFORE, for the reasons et forth above and in eansideration of the
pmtnal covenants and promises of the partiss bareto, the City and the LLG covenant and

agres &3 followa;

L SCOPE OF SERVICES
The City engages the LLG o perform legel and professiopel services, in pccordaaca
with reasonably accepted professionsl standards for attorneys, in matters related {o the

investigation of the Chy's potential Claims against the Lesd Manufacturers end providing

. legel representation to the City in a suft agajnst the Lead Manufachirers,

The City Director of Law will designate sn ettorney from his office to monitor the
case and be a Haizon between the LLG, the City Law Director’s Office and City
departments ond offices. The City agress to cooperete with LLG for the purposo of
investipation andfor prosecution of the City's cleim. Motley Riee LLC i5 designated as
lead comntel on behalf of the LLG and Andrew 8. Lipton of Lipton Law, LLC will be the

tigistn berween the L1 and the City Law Director*s Office.
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IL TERMS

A, The LLG tepresents that it has, or will secure at its own expense, all
pocessary support stafl at its Iaw firms thet may be necessary and raquired to perform ajl
work 1o be complated ynder this Contract. Al of the serviees required under this Contmet
wilf be directly performed by the LLG or by such personnel 6t its law firms that are actng
wnder the LLG"s direct supervision and control. Al personnel engaged in work onder this
Contact shall be fully anefified and suthorized or permitted under applicebla stite and looal
faw to performa such services, None of the LEG's services covered by this Contract shail be
transfemred, aysigned, or subcontracted by the LLG without the prior written condent of the
City, The LLC may bire expert witnessez or other law firms, with the City’s consent, fo
assist in fhe prosecution of this Hiigation if the LLG deems it neosssary. Tho retention of
other lavw firms to apsist e LLG shall pot rezult in oy Inctedse of fee 1p the City,

B. All reposts, nformation, dota, or other docwnents given to, prepered by, or
msserbled by the LLG under this contrect chall be doemed 33 attorney-client
commumicationa and shill be kept confidential and not rapde aveilable to any indivicue] or
orpanization by the LL.G without the prior approval of the City, nor be subject ta any public
recotds law, unless the Juformation consists of public recerds under Ohio Law.

C. Al reporis, woking documents, sud ofher documents, whether finished or
wnfinished, that are prepared by the LLO as part of the services pursuant 1o fhis Contract
shall berome the City's property.

N, The City may, from time 1o time, request chenges in the scope of SErVices 1o
be perfornmed by the LLG. No such change, including an increase or deereass in the amount

of compensation, which raay be reutually sgreed upos by the City and the LLG shall be



C Mar 02 2007 Z2:59PH Massillon Proseoutors OFF 330-B33-7144

effective or enforceable nalil a written amendment to this Contact bas beea executed by
hoth parties and such modification has been authorized by ordinance, if requiced.

E.  If, for any meson o cause, either the City or the LLG shall fail to fulfill fis
obligations under this Contract, then either party shall have tha right to terminete the
Contract upion giving written notice to the other perty specifying 2 tarmination dets that shall
be et least fifteen (15) days after the date such rotics is provided. Suck netice should be
provided to the LLG in writing to Andrew 5. Liptos, Lipion Law, LLC, 316 North
luilchigan Avenue, Suite 800, Toledo, OH 43604, and natice 1o the City shal] ba providad to
the Law Direvtor, Munieipsl Government Cenler, Upper Leval, Oue James Limoan Plazs,
5.E., Masaitlon, OH 44646.

¥, The LLG shail advanoe end pay all rensonnble lifigation expénses and court
costs related to the prozecution of this litigation. The LLG shall keep records of Htigstion
expenses and court cozts it pays for prosesition of thls litigation, The City shall pay, a
continpent fee to LLG out of suy seifiement amount made in this matter prior to
commencement of 1da] in the Rmount of 25% of the gross amount of moaey collected from
the setffement, The LLG will then be reimbwrsed for any reasonehle litigation expenzes gnd
court costs paid by the LLG on the City’s behaif. Afl remaining funds shall go the City, e
the event this melter goes 1o el against any Lead Manufecturer, then the LT.G shall be
entitted 1o a continpent fee of 33 13% of the gross amoust of mosey coliected and
relmmbursement of eoy reasonabls litigation expenses and oowrt costs paid by the LEG on the
City’s behalf, 3f there la ne settlement or verdict in favor of the City, the city shall not be

responsitie for payment of any costs or expeabes advanced by the LLG.
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G, Inthe event, and to the cxlent, that the City is afferded an opportumity (efther
by vay of setilement or judpraent} to rasslve the claim for any aenamonetary reflef, then the
City ggrees to use ilz best ofTorts 10 ensupe that the LLG receives, either directly from the
Lewd Manufachirers or through an award af attoney fess from the Courd, an dpprapiiate
attorney’s fes which is consistent with the percantngs fess set out hereinabove for the
mopetary portion of any refief or baged wpon reasonable time and retes iocwrred by the LLG.

H,  The LLG agrees to follow and be bound by all provisions and terms of the
Baua! Opportunity Clause, which is made o pari hereof, and is incorporated herels ax
required by the Massillon City Code.

L The LLGF shall be precluded, by virtwe of is legal representmlion
hereunder, from representing other cllents ie connention with other matters invoiving the
City of Maussillon o iis varicus departments, where soch tepresentation is-iu direst
conflict with the services being rendered hereunder.

b 8 The 110G agrees to pay the Cily of Massillen any juch Massillon City
income tax resulting fom work performed in the City of Maesillon pursuant to this sonteact
ns may be reguired by Chepter 181, Masgillon City Code,

K.  1tis further agreed by snd between the City and the LLG thet this Contrast
and agy dlspute ﬂmt may arise hereunder, shall be governed, controlled and interpreted
using the laws of the State of Ohio and such disputes shall be bronpht in the Stark County
Court of Common Pleas.

L.  The LLG agrees to indemrify nnd hoid harmeless the City of Magsitlon from
any and all bebility, demages, expenses aod atorney fecs that may arise of esult Bom the

servicea performed by the LLG in persuit of claims sgainst the Ivad pigmant defendants.
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This obligation fo indemnify and hold harmiess includes but is not limited to Rule L1
sanctions for ffvolous conduct ordered by any court of lew.

IN WITNESS WHEREQF, the parties hereto bereby set their hands this

day of 2007

City of Masslllon Litigatien Groap CITV OF MASSILLON, OHIO

Andrew S, Lipten, Esg, /Perleles G, Stergios !
Massillon Director of Law

Joho B, Keancdy, Esq.

Jom L. Gelmsn, Esg.

Mickae] X, {'Shea, Esq.



CONTRACT FCR PRGF VICES

This Contract, entered Intathis ___{ 7 dayof ___AA gEFTi 2007, Is to clarify
and to be substituted for the previous conlract dated on or about September 22" 2006
entered info as auihorized by Columbus Ciky Council Ordinance 1304-2006, and by and
batween the Clly Attarney, City of Columbus {“Clty™), and The Clity of Columbus Lead
Litigation Greup ("LLG".

Whereas, the City desires ic engage these attorneys and law firms, to be known as
the Ciy of Columbus Litigation Group ('LLG™), to render ceriain professional setvices in
connection with matters pertaining to any and 2l clalms which the City has, of may have,
against E.l. DuPont, Glidden Carp., Mitlennium Holdings LLC {(successor te The Glidden
Company). Sherwin-Wiliams Co., American Cyanamid Co., N.L. Industries, Allantic
Richfield Company {successor to Internalional Smeliing and Refining Company and
Anaconda Lead Products Company), The Lead industries Assoclation, andfor other lead
manufacturers, distributors, marketers, retailers andfor each of their successors, assigns
and Insurers (coliectively "Lead Manufacturers’) relating to the presence of and efiecls from
lead in palnt in the City of Columbus {the "Clalms").

Whereas, (he LLG has extensive knowledge, experience and expertise In the areas
of law necessary to render such services; and

Whereas, the 1.LG desires to parform sald services for the City, and

Wheraas, the LLG, by reason of training, knowledge, reputation and experience,
particularly in providing expert legal services concerhing matters regarding environmental
law snd well fizld protection, is uniquely qualified to provide such professional,
noncompelitive service to the Cily,

Now Therefore, for the reasons set forth above and In conslderation of the mutual
covenants and promises of the parties hereto, the Cily and the LLG covenant and agree
as follows:

. Scope of Seivices

The LLG agrees to perform 3nd camy cut in & manner satisfactory to the City
Attorney the following services:

The City engages the LLG to perform lzgal and professional services, in agcordance
with reasonably aceepied professional standards for attorneys, in matters refated Lo the
investigation of the City's potential Claims against the Lead Manufacturers and providing

nrEe Fageief 3



lega! representation to the Cily in @ suit against the Lead Manufacturers as requested by
the City Attarney. This shallinciude advice, assistance, adntinlsirative hearings, litgation,
negotiation of any agreements ot seltlements or other activifies as sequested by the City
Aftomey or his designees relating lo the Claims, Ingluding the defense of any claim or
complaint brought by the Lead Manufacturers as requested by the City Altorney or hisfher
deslgnees,

The LLG’s seivices will be coordinaled with the City Attornay.

The LLG hercby agress that the City Atforney retains the sole authority to authorize
any setfiement of any clalm or complaint made or defended on behalf of the City of
Columbus. Molley Rice LLC is designaked as lead counsel on behalf of the LLG and will
ha the kizison belween the LLG and the City Attomey's Office.

. Terms

A. The LLG represents that it has, or wili secure at its own expense, all
necessary suppart staif at its 1aw fiems that may be necessary and requived 1o perform all
work to ba completed under this contrach, All of the services required under ihis Contract
will.be directly performed by the LLG or by such personng! at its law firms that are acling
under the LLG's direct supenvision and control. All personnel engaged in work under this
Contract shall be fully qualified an atthorized or permitted under applicable state and focal
taw to perform such services, None of the LLG's services covered by the Contract shali
be transferred, assigned, of subcontracted by the LLG without the prlor wiltten consent of
the City Altorney and the City. The LLG may hire expert withesses or other faw firms, with
the City's consent to assist in the prosscution of this itigation i the LLG deems it
necessary. The retantion of other law firms o assist the LLG ehall not result in any
increase of fee to 1he City,

B, Al reports, information, data, or other documents given to, preparad by, or
assembled by the LLE under Ihis coniact shall be deemed as saitorney-client
communications and shzll be kept confidential and not made availabie to any individual or
organization by the LLG without tfte prior approvai of the City, nor bo subject to any public
records law.

. All reports, worklng docurents, and other documents, whether firished or
unfinished, thal are prepared by the LLG as part of this services pursuant ta fhis Gontract
shall become the City's property.
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D.  TheCity may, fram fims to ime, raquest changes in the scope of services to
be performad by the LLG. No such change, tncluding an Increase or decrease in the
amount of compensation, which may be muiually agreed upon by the city and the LLG shall
be effective or enfoiceable unlil a written amendment to this contract has been executed
by both parties and such modification has been authorized by ordinancae, if required.

E. If, for any reason or cause, either the City or the LLG shall fail o fulfllt its
ohligations under this Centract, then efther parly shall have the right te terminate the
Contract upon giving written notice to the other party specifying a terminafion date that shall
be at lease fifteen {15) days after tha date such notice s provided. Such notice should be
provided to the LLG inwriting atthe Toiedo, Ohio faw office of Andrew S. Litpon, and notice
to the Clty ghall be provided to the City Attornay, 80 West Broad Street, Columbus, Chio
43215,

F. The LLG shall advance and pay all reasonable litigation expenses and court
costs retated to the prosecution of this ditigation, The LLG shall keep records of ftigation
expenses and court costs it pays for proseculion of this litigation. The City shall pay a
_conlingent fee to LLG out of any selflement amount made in this matlter prior o
commencemsnt of rial in the amount of 25% of the net amount of money coliected from
ihe seflemsnt. The met amount wili be determined by sublracting from each sum of
seltlement money colizcled any reaspnable litigation expenses and court costs paid by the
LLG for on the City's behalf for which the City shali reimburse the LLG from the settiement
funds. Al remaining finds shall go to the City. Inthe svent this matter goes to frizl against
- anyiead Manufaclurer, the then LLG shall be entitted to 2 contingent fee of 33 1/3% of the
net amount of money collected and reimbursament of any reasonable lifgation expenses
and court costs paid by the LLG on lhe Cily's behaif,

G.  Inthe event, and lothe exient, that the Clty Is afforded an opportunity (either
by way of sellernent or judgement} to resolve the claim for any non-monetary refief, then
the City agrees to use ils best efforts to ensure that the LLG receives, gither directly fram
the Lead Manufacturers or through an award of atlorney fees from the Courl, an
aporoptiaie attornay's fee which is consistent with the perceniage fees setoutherein above
for the monetary portion of any relief or based upon reasonable fime and ratas incurred by
the LLG.
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H.  The LLG agrees to follow and e bound by all provisions and tems of the
Equal Opportunity Clause, which is made a part hereof, and ifs incorporaled herein
required by Sectlon 3808.01, Columbus City Code.

1, The LLG siall be precluded, by virtue of its legal representalion hereunder,
from represenling ofher clients in connection with other matters Invoiving the Cliy of
Columbus of its various depariments, where such representation is In direct confiict wilh
the services being renderad hereunder.

J.  TheliG agiees topay the City ofColumbus any such Columbus City income
tax resuiting from work parformed in the City of Columbus pursuant to this gontract as may
b required by Chapter 369, Columbus City Code.

K. it is further agreed by and between the City and the LLG that this Confract
and any dispute that may arise hereunder, shall be governed, controlied and interpreled
using the laws of the Siate of Chio and such disputes shall be brought in the Franklin
County Court of Common Pleas. "

In Witness Whereo, ihe parlies herelo hereby set their hands this _!_-_?__" dlay of

Mz’a‘tf , 2007.

£ Colffmbus/ Litt City of Columbus, Ohi

ahn J, McSerdnell, Jr., Esg. C Richard C. Pleiffer, Jr
Motley Rice, LLC Columbus City Aftorn
321 South Main Etrest
B0, Boy 8087

Providence, Ri 02840-6057

AN/ N

: T Kennedy, E59.
Cribbe, Brown & Jamgs LLP
50 5. Front Shiget, Ste, 1200

Columpls, Ohio 43213
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Luls M. Algalde, Esg.

Crabbe, Brown & Jarmnes LLP
500 8. Front Street, Ste. 1200
Columbus, Ohio 43215

George E. Gerken, Es¢.
Berken Law Office

412 14" Street

Totedo, Chia 43624

Andrew 8. Liplon, Esg.

Lipton Law LLC

246 North Michigan Streel, Ste. 800
Toleda, Chio 43624

L Ho

ohn L. Gelman, Esq.

450 Valley Road, 1% Fioor
P.O. Box 934
Wayne, NJ 07474-0934

“Michse! J. O'Shes, Esq.
O'Shea & Associates Co, LPA
5% Public Square, Ske. 1600
Claveiand, Ohio 44113
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CONTRACT FO¥E PROFESSIONAL SERVICES

This Contrect, entered into tis = day afL'\.uF 2047, by sod betwesn the

Ciry of Eeat Cleveland (“City™), and 'The City of Bast {leveland Yead Litigarion Group,

which is compssed of the followang mtomeys and law titms:

Andrew S, Lipmon, B
Lipton Law LLC

316 Nowth Michigan St., Ste. 300

Toleds, Ohio 43624

John J, McConnedl, Jr-,, Szt

Motley Rice, LELC

321 Scuih Main St

B.C, Box 6067

Providence, BT 02940-6067

Jon L. Getman, Bsq.
1450 Valley Read, 1° Ploar
PO, Boy 534

Wayne, NI 07474-0854

Johm P, Kennedy, Bar,
CGeorge B, MoCut 1. Bsig.
Cratiae, Brown & Jahies
500 8. Froat St., Stwe.1 204
Colutibus, Ohic 432135

Michael . O'Shea, Hsg.

O’ Bhey & Aszociates Co,, 184

55 Publie Sq, Hte. 160
Cleveland, OH 44113

WHEREAS, the City desires 10 engage tiese amomoeys and law finmns, o be

known 35 the Clty of Bast Clevelend Laad Litiganon (Sroup (“LIG™), o render cenain

professionsl services in commection with mamers pertaining 10 any and al? clafms whick

the City has, o7 may have, sgaicst 151 Dul'ont, Glidilen Corp., Millennium Holdings

LLC{gucnsssor o The Ciidden Company), Sherwin-Wiliams Co., American Cyanarmid

96/t8 F9¥d

VEHED

BELEZAGERPY

LEIEE  LBEEFIBSLE
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Co., NL. Industries, Atlantic Richfindd Company (successor to Imernations] Smelting
and RBefining Compony and Anacendz Teml Products Corspany), The Lend Industries
Asgretation, pndfor other lead manefectorers, disoibutors, marketers, ratuilers mudfor
eech of thelr suscesions, assipes and inswers (collectvely “Lead Manufacturer™)
r¢lating to the precenoes of and eifecks from lagd in paing in the ity of Youngseown (the
“Clapme").

WHEREAS, the L1 dusinee 9 perform sald ssovice for the Clry,

NOW THEREFORE, for Ihe: reasoun set forth above and in considerajon of the
mutual covesants and promdses of the parties hereto, te City and the LG covenant and

agraz as follows:

L SCOPE OF SERVICES

The City engages the 114 1o perfinm legal and professionel services, in svcordence
with reasonsbly accepted professional sendards for silomeys, In mefers veloed to the
investigation of the Clty's potentia) Cleims against the Lead Manufasturers and providing
legal sepreseatation to the City in a s1dl ageiset the Lead Manufechmers.

The LLG"s services will be coordivated with the Ciry's law direetor, who shall etz
eontrol over the lidgetion, with tbe LTG0 woeking under the dizection and discration of the
ity

The LLG hereby agrees tha the Ciey's law direcuor refains the sole awthority 0

authonize any setilement of aay claim of congplsint made or defended on behalf of the

Ciry.

Sa/e8  F9vd WaHED PBLESEERRD iGiEE  ABBEL/IRSLR
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The City’s law direcrar will Gesgnele en attsmey from thet office to moniior the
casg and be 3 jimison between the LIG, the City's law direcror’s Office and City
departments and offices. The Chiy agrens 10 coeperate with LLG for the purpose of
igvestigation and/or presecwion of fw City's clainr. Movey Rice LLE is designated oz
ioad counsel on behalf of the LLG and Michas) J, O'Shea, Esg. will be the lizison
Gerwvesn the LLG and the Clry's [aw ditecror™s office.

I TERMS

A, The LLG mpresems thor it bas, or will seowve at itz own expense, dl
ReCEsSArY suppirt staff &t i 18w Bms that mey be necessary and required fo perfiom 2l
wark 1o b compleizd undar this Conbewct  A)E of tie servieas raquired ynder 1his Contract
will be diresdy performed by the LLG or by sach personnel gy it lsw firms thar o acting
under the L10Fs diress supenision end control. Al persome! engaged in work under this
Cogtact shall be Tully qualified snd suibotized or permitied uinder applicable state and tocal
taw to perfonn such sepvices, None of the LICH s sevvices covered by rhis Conrract dhall be
wensferred, assigned, or subcontmicted by the LLG withoot the prior wiitten consent of the
City. The LLG pmy hire expen witnisies or other law firms, with the City's consent, 1o
assist 1 the prosecution of this lhigation 3F tae LECT deéins X necessary. The retention of
other law flrms 10 28sist the LG shall it resulcin any increaso of fee 1o the City,

B. All repons, infonualion, dalE, or other decuments given &, propuced by, or
asscribled By he LLG wader this conracs shall be deemed os attaney-cllent
conmunications mid shedl he kept condidamial and not made avallable o any dividual or
organizavion by the LLG without vhe prior approval of the City, nor be subject i sy pablic

reoands law, naless the inforrnation ¢tmests of public vesords wnder Ohio Law.

9/ER  Jovd ¥3HE0 BELZOCEARTY LEIEE  LEBEATEALR
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C. All reports, working deotrnems, and other documents, whether finished or
unfinished, that ure prepassd oy the 1.LG a5 part of the services pomunnt to thie Contrac
shall bscome the Chy's propesty.

0, The City rony, from trea 10 dme, request changes in the scope of services 1o
be performed by the LLG, 8o such chimge, including an increase or deorease in e amowt
of compensation, which may be nounilly agréed upon by the City and the I3 ghall be
effective f.ir enforeesble untll & writes amendment to this Comtact hes been execated by
ot parties yad such roodification has 1een authorized by ardicance, if required.

B. IF for any reastn or case, efther the Clty or the L1.G shall ) to fulfiil 5es
hiigations undse this Contrsct, then tithar pary shall have the right o terminate the
Contract Upon giving woten novice 1o e other party specifying a wanination date that shall
b at least fifteen (15} days sfir the dawe sieh notice §$ provided. Such notos should be
provided to the LLG in wiiting 1o Michesl J. ©°Shea, 55 Fublic Square, Sulte 1600,
Cleveland, Obia 44113, aad notice ta due City £nall ba provided to the Cliy’s faw dizestor,
14340 Paclid Avenot, Bast Clavelamed, Objo 44112,

[ The LLG =ball sdvance and pay 2} rensonable lifgation expenses and conr
cosfs relited to the proseceiion of s Yidgaton, The 1.G shall keep fecords of Higadon
expenses anfl cowrr costs it paya far prosecution of this Hegation, The City shall pay, 2
contingent fee w0 LIG our of any scitiement smowmt mede in this matter pdor 1o
covnmencemesnt of tial it the arasunt of 29% of the prass amount of money colieowed from
the setilement. The 114G will e fie reimbuesed for any reasonable Htigation ¢xpensss and
court costs patd by the LLO on the Cly's behalf, Al resiaining funds shall go die City, In

the event this meter goss 10 Olat agaiast any Lead Mannfacnues, inent the L1437 shall be

gaspE  35%d T30 BoLLY9SERPY LTIEE  LBBT/SIRSLG
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entitled & a contingent fee of 33 113% of the gross amonmr of meney collected and
reimbursement of any veasonyby ligu jon expenses and court costs pald by the LLG on the
City's bohalf,  If there is no sedlemest or verdics in favor of the City, the ciy shall net he
responsible for paymert of any costs o expenses advaneed by the LLEG.

G In the avent, and v the extent, Lhat the City i¢ afforded an opponunity (sider
by way of settlement or judgment) 10 reaolve ths claim for any non-mpnetery vefief, vhen the
City agrees 1 08e ifs best effonis to ensure i the TLG receives, either ditsefly from the
¥.ead Manufecnuners or throwph an eward of wtorney fecs from the Court, an appropriae
amtoragy's fee which 35 conslsont with the peresniage fees set out hereinabove for the
maastacy pertion of any elief or based upon reasomabls trne and rates incurred by he LLG,

H  ‘The LLG ageess In follow and be bound by 2l provisens fnd reoms of the
Equal Oppomunity Clause, which |s niade a par bereof, end is incorperated herein as
roquited by the City"s mundeipyl code,

1 The LLG shull be peeluded, by virwe of i3 legal representabion
kareunder, from representing other cliznis in cennestion with other matters involving the
City or its various depertments, whera such jeprosentation is in direct contlict with the
services being rendared hersundi.

X The LLG agiers to pay the Chty any such city income ¢ resuling from
wark performed i the City puemt to this conweet 25 may be required by the Clry"s
mumicipal code.

¥ Te i foether agneed by and between die Clty snd the LG thar this Coneract

aud myy dispore that may arise hereunder, shall ba govemed, copmalied and interpreied

EBIEEI O AHED B0 Z95EEPP {EIET  LlBRE/ZB/LO
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wing she Jaws of tha State «f Ofin and such diggutes shall be brought in the Cuyshoga
Counry Conrt of Common Fless.

L. The LLG agrecs 10 indkwinify gnd hold hanmiess the Clty from any and all
liability, damages, expestees and sotoney fees thet may arise ox respit fom the services
peformed by the LLG in pursyit of clalms apafust the lead pigment defendunts. This
obligation 1o indexnnify and hold hamilgss includes but is not limited to Eule 11 stmoriorm
for frivolous condust ordered by any court of lavw

IN WITNESS WEERTON, the paries horeto hersby sox their hands this _e)

dayof _ w2007,

Ciry af East Cleveland Lifigation Group CITY OF EAST CLEVELAND

rr———i—

Angrew 8. Liptox, Esq.

&\« s

Jobin P'. Kennedy, B

A

Yok 3. MeConnell, v, Bsq.

Sl

Jon Tty

Michas! J. O’W

Favd YaMsn guLZ98ETRP {880

LBRE /L6 /L0
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CONTRACT FOR PROFESSIONAL SERVICES

-y 74
Thiz Contract, entered info this day of JLTU . 2007, as
authorized by Lancaster City Council Resolution¥@~07 and by acd between the City of
Lancaster ¢("City"), and The City of Lancaster’s Lead Litigation Group, which is
comprised of the following atlorneys and law fimns:

Andrew 3. Lipton, Esq.

Lipton Law LLC

316 North Michigan St., Sie, 800
Toledo, Ohio 43624

John Y. McConnell, Jr., Esq.
Motley Rice, LLC

121 South Main 5t

P.0. Box 6067

Providence, RI 02940-6067

Jon L. Gelman, Esg.

1450 Valley Road, 1™ Floor
P.O. Box 934

Wayne, NI 07474-0934

dohn P. Kennedy, Esq.
George R. McCue JII, Esq.
Crabbe, Brown & James
504 5. Front St., Ste.1200
Columbus, Ohio 43215

Steven A. Davis, Esq.
Crabbe, Brown & James
111 5. Broad Si., Ste. 209
Lancaster, OH 43130

Michzel J. O"Shea, Esq.

O’Shea & Associgtes Co., LPA

55 Public Sq. Ste. 1600

Cleveland, OH 44113

WHEREAS, the City desires to engage these attorneys and law fimms, to be

known as the City of Lancaster Litigation Group (“LLG™), to render certain professional

e e e
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services in comnection with matters pertaining to any and all claims which the City has, or
may have, against E.I. DuPont, Glidden Corp., Millenniurmn Holdings LLC(successor to
The Glidden Compeny), Sherwin-Williams Co., American Cyenamid Co., N.L.
Industries, Atlantic Richfietd Company (successor to International Smelting and Refining
Company and Anaconda Lead Products Company), The Lead Industries Association,
and/or other lead manufacturers, distibutors, marketers, retailers and/or each of their
successors, assigns and insurers {collectively “Lead Manufacturers”) relating to the
presenve of and effects from lead in paint in the City of Lancaster (the “Claims”).

WHEREAS, the LLG desires to perform said service for the City.

NOW THEREFORE, for the reasons set forth above and in consideration of the
mutua} covenants sad promises of the parties hereto, the City and the LLG covenant and

agree as follows:

L SCOPE OF SERVICES

The City engages the LLG to perform legal and professional services, in accordance
with reasonably accepted professional standards for attorneys, in mafters related fo the
investigation of the City’s potential Claims against the Lead Manufacturers and providing
legal representation to the City in 2 suit against the Lead Manufacturers.

The LLGs services will be coordinated with the City Attorney, who shall retain
control over the litipation, with the LLG working under the direction and discretion of the
City.

The LLG hereby agrees that the City Attorney retains the sole authority to authorize
any settlement of any claim or complaint made or defended on behalf of the City of

Athens.
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The City Director of Law will designate an attomey from his office {o monitor the
case and be a laison between the LLG, the City Law Director’s Office and City
departments and offices. The City agrees to cooperate with LLG for the putpose of
investigation and/or prosecution of the City’s claim. Motley Rice LLC is desipnated as
Jead counsel on behalf of the LLG and Andrew S. Lipton of Lipton Law, LLC will be the
linison between the LLG and the City Law Director’s Office.

Il TERMS

A, The LLG tepresents that if has, or will secure at its own expense, all
necessary support staff at its law firns that may be necessary and reguired to perform all
work to be completed under this Contract. All of the services required under this Contract
wiil be directly performed by the LLG or by such personnel at its law firms that are acling
under the LLGs ditect supervision and control. Al personnef engaged in work under this
Contact shall be fully qualified and authorized or permitted under applicable state and local
law o perform such services. None of the LLG"s services covered by thiz Contract shall be
transferred, assipned, or snbeontracted by the LLG without the prior written consent of the
City. The LLG may hire expert witnesses or other law firms, with the City's consent, to
assist in the prosecution of this litigation if ﬁe LLG deems it necessary. The retention of
other Jaw firms to assist the L14 shall not result in any increase of fee to the City.

B, All reports, information, data, or other documents given to, prepared by, or
assembled by the LLG under this contract shall be deemed as atiomey-client

communications and shall be kept confidential and not made available to any individual or
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arganization by the LLG without the prior approval of the City, nor be subject to any public
records law, umless the information consists of public records under Ohio Law.

C. All reports, working documents, and other documents, whether finished or
unfinished, that are prepared by the LLG as part of the services pursuant to this Contract
shal} become the City's property.

D. The City may, from time to time, request chanpes in the scope of services to
be performed by the LLG. No such change, including an increase or decrease in tle amount
of compensation, which mhy be mutually agreed upon by the City and the LLG shali be
effective or enforceable uptil 2 written amendment to this Contact has been executed by
both parties and such modification has been authorized by ordinance, if required.

E. If, for any reason or cause, either the City or the LLG shall fail to fulfiit its
obligations under this Contract, then either parfy shail have the right to tenminate the
Contract upon giving writien notice to the other party specifying a ternination date that shall
be at least fifieen (15) days after the date such notice is provided. Such notice shiould be
provided to the LLG in writing to Andrew 3. Lipton, Lipton Law, LLC, 316 North
Michigan Avenue, Suite 300, Toledo, OH 43604, and notice to the City shall be provided to
the Law Director, 123 East Chestnut Street, PO Box 1008, Lancaster, Chio 43138,

F. The LLG shall advance and pay all reasonable litigation expenses and court
costs related fo the prosecution of this litigation, The LLG shall keep records of litigation
expenses and court costs it pays for prosecution of this liligation. The City shall pay, a
contingent fee to LLG out of any seftlement amount made in this mafter prior to
commencement of trial in the amount of 25% of the pross amount of money collected from

the settiement. The LLG will then be reimbursed for any reasonable litigation expenses and
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court costs paid by the LLG on the City’s behalf, All remaining funds shall go the City. In
the event this matter goes to trial against any Lead Manufacturer, then the LLG shall be
entitled to a contingent fee of 33 1/3% of the gross amount of money collected and
reimbursement of any reasonable litigation expenses and court costs paid by the LLG on the
City's behalf.  If there is no settlement or verdict in favor of the City, the city shall not be
responsible for payment of any costs or expenses advanced by the LLG.

G. In the event, and fo the extent, that the City is afforded an epportunity {cither
by way of sefflement or judgment) to resotve the claim for any non-mopetary relief, then the
City agrees to use its best efforts to ensure that the LLG receives, either directly from the
Lead Manufacturers or through an award of attorney fees from the Court, an appropriate
attotney’s fee which is consistent with the percentage fees set out hereinabove for the
monetary portion of any relief or based upon reasonzble time and rates imcatred by the LLG.

H. The LLG agrees to follow and be bound by all provistons and tetms of the
Equal Opportunity Clause, which is made a part hereof, and is incorporated herein as
required by the Lancaster City Code.

L. The LLG shall be precluded, by virtue of its legal represeniation
hereunder, from representing other clients in connection with other maiters involving the
City of Athens or ils various departnents, where such tepresentation is in direct conflict
with the services being rendered hereunder.

I The LLG agrees to pay the City of Lancaster any such Lancaster City
income tax resulting from work performed in the City of Lancaster pursuant to this contract

as may he required by the Lancaster City Code.

P e
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K. 1t is further agreed by and between the City and the LLG that this Contract
and any dispute that may arise hereunder, shall be governed, controlied and interpreted
using the laws of the State of Ohio and such disputes shall be brought in the Fairfield
County Court of Cominon Pleas.

L. The LLG agrees to indemnify and hold harmless the City of Lancaster from
any and all {ability, damages, expenses and attomey fees that may arise or result from the
services performed by the LLG in pursuit of claims against the lead pigment defendants.
This oblipation to indemnify and hold harmless includes but is not limited to Rule 1}
sanctions for fiivolous conduct ordered by any court of law.

IN WITNESS WHEREQTF, the parties hereto hereby set their hands this LHA
day of 5%’9- 2007,

City of Lancaster Litigation Group CITY OF Langaster, OHIC
Ayt S, A/ﬁ Jy Q(ﬂm%
Andrew S, Llpttm, q. Terre Vandervoort
ﬁ""—’ ‘% Lancaster Director of Law

ooty P%y&fJ7;jﬁ*%nw

John P, Kennedy, Esq

57 avou %%w; J] %._.., S ey Y

Steven A. Davis, Esq.
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Jotes I thccani!l 4 ﬁ@ oy

Jobn J. McConnell, Jr., Esq.

by, B belonar ,,(7 JC, s

Jon I Gelman, Esg.

M«*;a(/ o 0{5‘49% é K N

Michael J. G’Shea, Esqg.




Case 2:06-cv-00829-EAS-TPK  Document 93 Filed 07/03/2007 Page 1of 4

REVISED CONTRACT FOR PROFESSIONAL SERVICES

This tevised Contract, being entered into this E day of June 2007, revises
and veplaces the prior contract between Lhe parties which was entered into on June 26,
2006, by and between the City of Telede {("City™), by its Law Rirector, Jehn Madigan,
Fsy., and The City of Toledo Lead Litigation Group, which is comprised of the
following attorneys and law firms:

Andrew S. Lipton, Esq.

Lipton Law LLC

316 Morth Michigan 5t Ste. 800
Toledo, Ohio 43624

George E. Gerken, Esq.
Garken Law Office
412 14% st

Toledo, Chio 43624

John §. McConnel), Jr., Esq.
Motley Riee, LLC

321 South Main 56

P.C Box 6067

Providence, RI 02940-6067

Jon L. Gelman, Esq.

1450 Valley Road, 1 Floor

F.O. Box 934

Wayne, NJ §7474-0934

Michae! J. ©'Shea, Esq.

OShea & Associates Co., LPA

55 Public Sq. Ste.1600

Cleveland, OH 44113

WHEREAS, the City desires to engage a commnittee of lawyers known as the
“City of Teledo Lead Litigation Group (LLG)" to render certain professional services in

connection with malters pertaining to any and all claims which the City has, or may have,

apainst £.1. DaPont de Nemours, Glidden Corp., SCM Chemicals, Sherwin-Williams Co.,
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The O’Brien Corporation, American Cyanamid Co., N.L. Industries, ARCO, The Lead
Industries  Association, ConAgra Grocery Products Company and/or other lead
manufacturers, distributors, marketers, retailer and/or each of fheir successors, Assigms
and insarers relating to the presence of and effects from lead in patnt in the City of

Toledo {the “Claim™}.

WHEREAS, the LLG desires to perform said services for the City.
NOW THEREFORE,
For the reason set forth above and in consideration of the mutual covenants and promises

of the partics hersto, the City and the LLG covenant and agree as follows:

{. SCOPE OF SERVICES: The LLG shall perform the following tagks and
services in accordance with the objectives and assignments as determined under
this Contract: Provide Iegal counsel and related legal services io the City
regarding the institution of a suil against the lead manufactorers, et al, Such legal

counsel and related services will inciude, but not be limited to the following:

a. Imvestigating the City’s potential claims against lead manufacturers, ef al.
and providing legal representation to the City in a suit against the lead
manufacturers, et al. The City’s Law Director will designate an attorney
fram his office to monitor the case and be a liaison between the LLG and
the City's Law Department and other City depariments and offices. The
City Attomney shall retain contrel over fhe ltigation, with the LLG
working under the direction and discretion of the City.

b. The City aprees to provide for the conperation of all of its departments,
offices, employees and agents with LLG for the purpose of the
investigation and/or prosecution of the City’s claimm.

¢, The LLG hereby agrees that the City Attomey retains the sole anthority (0
authorize any settlement of any clali or complaint made or defended on
behaif of the City of Toledo.

e
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7. COMPENSATION AND METHOD OF PAYMENT:

4 For and in consideration of the professional services to be rendered by the
LLG, the City shall pay a contingent fee to LLG out of any settlement made
in tliis matter prior 1o commencement of trial in the amount of 25% of the net
amount of money collected, plus all reasonabie costs and expenses incurred
by the LLG on the City's behalf in this matter in furtherance of this
litigation. AN remaining funds shall go to the City. In the event this matter
goes to trial, then the LLG shall be entitled to 2 contingent fec of 33 E3% of
die net amount of maney collested, plus all reasonable costs and expenses
incurred by the LLG on the City's behalf in this matter in furtherance of this
litigation. All remaining funds shall go to the Cily.

b. In the event, and to the extent, thet the City is afforded an opportunity (either
by way of setilement or judgrment) to resolve the claim for any non-monetary
relief, then the Cily agrees to use its best efforts to ensure that the LLG
receives, either directly from the defendants or through an award of fees
from the court, an approptiate attorney’s fee which is consistent with the
percentage fees set out hereinabove for the monetary portion of any relisf.

¢. Tt is further zgreed by and between the City and the LLG that the LLG shall
pay all reasonable expenses related to the prosecution of this htigation. The
L.LG shall keep records of expenses il pays for prosecution of this hitigation.

4. It is expresshy understood that this the City"s obiigation under this agreement
is subject to necessary approvals by Toledo Cily Council.

3. MISCELLANEOUS:

a. It is further agreed that neither the LLG nor the City may, without the
consent of ke other, settle, compromise, release, digcontinue or otherwise
dispose of the Claim or suit mentioned above.

b. The LLG may hire expert witnesses or other law firms to assist in the
proscculion of this litigation if it decms necessary. The retention of other
law ficms to assist the LLG shall not result in any increase of fee to the Ciry.

4. JURISDICTIONAL LANGUAGE:

a. It is apreed by and between the City and the LLG that this retainer agreatnent
and any dispute that may arise hereunder, shall be governed, controlled and
interpreted using the laws of the State of Uhio.
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N WITNESS WHEREOQF, the City and the Lead Litigation Group have executed this

Contract as of the date Grat herain writfen.

City of Toleds Litigatioo Group CITY OF TOLEDQ, OHIO

AL cn b/ Nl
“ andrew S/ Lipton, %W" (I_n Mzdigan, Fsq. 7/
w Divector

o e —
GeurgeéE’. GeorKen, Esqg.
_...-""'"'-HH-_F et
\/ s el —

John J. MeCongell, Jr., Es%
T
Sz £

Jon L., Gelman, Esq. /.Z’v'

/W YWZAY, ez
Michzel J. O’Shea, Esq. //-4,_,_ e
M .@p%




CONTRACT FOR PROFESSIONAL SERVICES

This Conlract, entered into this day of 2007, as
authorized by Youngstown City Council Resolution _ and by and beiween the City
of Youngstown ("City"), and The City of Youngstown Lead Litigation Group, which
is comprised of the following attorneys and law finns:

Andrew 5. Lipton, Esqg.

Lipton Lew LLC

316 North Michigan St., Ste. 800
Toledo, Ohio 43624

John J. McConnell, Jr., Esq.
Metley Rice, LLC

32] South Main St.

.0, Box 6067

Frovidence, RI 02040-6067

Jon L. Gelman, Esq.

1450 Valley Road, 17 Floor
P.O. Box 934

Wayne, NJ 074740934

John P. Kennedy, Esg.
George R. McCus I, Esq.
Crabbe, Brown & James
500 8. Front St., S1e.1200
Columbus, Ohio 43215

Michael J. O"Shea, Esq.

(y'Shea & Associates Co., LPA

55 Public 5q. Ste. 1608

Cleveland, OH 44113

WHEREAS, the City desires to enpage these attorneys and law firms, 1o be
known as the City of Youmgsiown Litigation Group (“LLG™), to render cerain

professional services in connection with matiers pertaining to any and all claims which

the City has, or may have, against E.I. DuPont, Glidden Ceorp., Millenmium Holdings



LLC{successor to The Glidden Company}, Sherwin-Williams Co., American Cyanamid
Co., N.L. Industries, Atlantic Richfield Company (successor to Tnternational Smelting
and Refining Company and Anaconda Lead Products Company), The Lead industijes
Association, andfer other lead manufaciurers, distributors, rmarketers, refailers andfor
each of their successors, assigns and insurers {collectively “Lead Manufacturers”)
relating to the presence of and effects from lead in paint in the City of Y oungstown (the
“Claims™).

WHERTEAS, the LLG desires to perform said service for the City.

NO'W THEREFORE, for the reasons set forth above and In consideration of the
mutual covenants and promises of the parties hereto, the City and the LLG covenant and

agree as follows:

L. SCOPE OF SERVICES

The City engages the LLG o perform legal and professional services, in accordance
with reasonably accepted professional standards for attorneys, in matters related to the
investigation of the City’s poientjal Claims against the T.ead Manufacturers and providing
legal representation to {he City in a suit against the Lead Manufacturers.

The LLG's services will be cocrdinated with the City Attorney, who shall retain
control over the litigation, with the LLG working under the direction and discretion of the
City.

The LLG hereby agrees that the City Attorney retains the sole authority to authorize
any seltlement of any claim or complaint made or defended on behalf of the City of

Athens.



The City Director of Law will designate an attorney from his office to monitor the
case and be a liaison berween the LLG, the City Law Director’s Office and City
departments and offices. The City agrees to cooperate with LLG for the puarpose of
investigation and/or prosecution of the City's claim. Motley Rice LLC is designated as
lead counsel on behalf of the LLG and Andrew S. Lipton of Lipton Law, LLC will be the
liaison between the LLG and the City Law Director’s Office.

II. TERMS

A The LLG represents that it has, or will secure at itz own expense, all
necessary suppost staff at its law fivms that may be necessary and required to perform all
work 1o be completed pnder this Contract. Al of the services required under this Contract
will be directly performed by the LLG or by such personnel at its law firms that are acting
under the LLG's direet supervision and control. All persormel engaged in work under this
Contact shall be fully qualified and authorized or permitted under applicable state and lacal
law to perform such services. None of the LLGs services covered by this Contract shall be
transferred, assigned, or spbeontracied by the LLG without the prior wiitten conseht of the
City. The LLG may hire expert witnesses or other law firrs, with the City’s consent, to
assist in the prosecution of this litigation if the LLG deerns it necessary. The retention of
other Jaw firms to assist the LLG shall not result in any increase of fee to the City.

B. All reports, information, data, or other docurnents given to, prepared by, ot
assembied by the LLG under this contract shall be deemed as attorney-client
communications and shail be kept confidential and not made available to any individual or
organization by the L.LG without the prior approval of the City, nox be subject to any public

records law, unless the information consists of public records under Ohio Law.



C. All reports, working documents, and other docurents, whether finished or
unfinished, that are prepared by the LLG as part of the services pursuant fo this Contract
shall become the City's property.

D. The City may, from time to time, request changes in the scope of services to
be performed by the LLG. No such change, including an increase or decrease in the amourt
of compensation, which may be mutually agreed upon by the City and the LLG shall be
effective or enforceable wntil & writien amendment o this Contact has been executed by
both parties and such modification has been anthorized by ordinance, if required.

E. If, for any reason or cause, either the City or the LLG shall fail to fulfil its
obligations under thie Contract, then either party shall have the right to terninate the
Confract tpon giving written notice to the other party specitying a termination date that shall
be at lesst fifteen (15) days after the date such notice is provided. Such notice should be
provided o the LLG in writing to Andrew 3. Lipton, Lipton Law, LLC, 316 North
Michigan Avenue, Suite (K}, Toledo, OH 43604, and notice 1o the City shall be provided 0
the Law Directar, 4% Floor, City Hall, 26 South Phelps Street, Youngstown, CGhio 44503,

E. The LLG shall advance and pay all reasonable litigation expenses and court
cosls related 1o the prosecuiion of this litigation. The LLG shall kesp records of litigation
expenses and court costs it pays for prosecution of this litigation. The City shall pay, a
contingent fee to LLG out of any setilement amount made in this maiter prior o
commencement of trial in the amount of 25% of the gross amount of money collected from
the setflement. The LLG will then be refmbursed for any reasonable litigation expenses and
courl costs paid by the LLG on the City’s behalf. All remaining funds shall go the City. In

the event this matier goes to trial against any Lead Manufacturer, then the LLG shall be



entitled to a contingent fee of 33 1/3% of the gross amount of money collected and
reimbuisement of any reasonabls litigation expenses and court costs paid by the LLG on the
City’s behalf.  If there is no seitlement or vérdict in favor of the City, the city shall not be
responsible for payment of any costs or expenses advanced by the LLG.

G, In the event, and to the extent, that the City is afforded an opportunity {either
by way of settlement or judgment} to resolve the claim for any non-monetary relief, then the
City agrees to use its best efforts to ensure that the LLG reccives, either directly from the
Lead Manufacturers or through an award of attorney fees from the Court, an appropriate
attorney’s fee which is consistent with the percentage fees set out hereinabove for the
monetary portion of any relief or based upon reasonable time and Tates incurred by the LLG.

H. The LLG agrees to follow and be bound by all provisions and ieems of the
Fqual Opportunity Clause, which is made a part hereof, and is incorporated herein as
required by the Youngslown City Code.

L The LLG shall be precluded, by virtue of its legal representation
hereunder, from representing other clienis in connection with other matters involving the
City of Youngstown or its various depariments, where such representation i3 in direct
conflict with the services being rendered hereunder.

A The LG agrees to pay the City of Youngstown any such Youngstown City
income tax resulting from worlc perfornned in the City of Youngstown pursuent to thiz
contract as may be required by the Youngstown City Code.

K. It is Turther agread by and between the City and the LLG that this Contract

and any dispute that may arise hersunder, shall be poverned, controlled and interpreted



using the laws of the State of Chio and such disputes shall be brought in the Mahoning
County Court of Common Pleas.

L. The LLG agrees to indempify and hold harmless the City of Youngstown
from any and all liability, demages, expenses and attomey fees that may arise or resull from
the setvices performed by the LLG in pursuit of claims against the lead pigment defendants,
This obligation to indemmify and hold harmiess includes but is not lmited fo Rule 11
sanctions Tor frivolous conduct ordered by any court of faw.

IN WITNESS WHEREOT, the parties hereto hereby set their hands this

day of , 2007,

City of Youngstown Lifigation Group CITY OF YOUNGSTOWN

» ﬂwomw

Andrew 8. Lipton, Esq. Iris Guglucello
Youngstown Director of Law

/)/\/b@m A_ APPROVED: E}E’iﬂt
DATE

Kenncdy, Esq. s
CITY OF YOUNGSTOWI
BOARD OF CONTROL.
Johm 3. MoConhel, Jr., Esq. FINANCE DIREO’f OR

ey aet®
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%’«\.dean, Esq.
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EPARTMENT OF LLAW ' e

MOVED TO Sred &,

SUSPEND
A RESOLUTION - —

RATIFYING THE YOUNGSTOWN LAW DIRECTOR’S
FILING OF A NUISANCE SUIT AGAINST
LEAD PAINT MANUFACTURERS

AND APPROVING HER ENGAGEMENT OF QUTSIDE COUNSEL

WHEREAS,
WHEREAS,

WHEREAS,
WHEREAS,
WHEREAS,

WHEREAS,

WHERRAS,

' i "=

The City of Youngstown has expended and coniinues to
expend substantial funds on abatement and removal of lead
paint in buildings within the City of Youngstown; and

Lead Paint Companies have been found responsible for the
creation of nuisances and liable for these costs by courts in
other states; and

There are several law suits pending in Ohio Courts brought
by other rnunicipalities against lead paint manufactures; and

Challenged legislation proposed by the Ohio Senate would
prohibit the filling of such suits after March 2007; and

Expeditious action was necessary to meet the filing deadline;
and

'The City Law Director’s office does not have the time

expertise, staff or resources necessary to prosecute such an
action on the City’s behalf and a law firm with such cxpertise
was available to represent the City under a contingent fee
agreement; and

The terms of the contingent fee agreement allows the City
{aw Director to retain control of the litigation and exercise
direction and discretion over the work of outside counsel.

NOW THEREFORE, BE IT RESOLVED BY THE COUNCHL, OF TiHE
CITY OF YOUNGSTOWN, STATE OF OHIO:

Lt




SECTION 1

That the Youngstown Law Director, is authorized to pursug a
nuisance action against lead paint manufactures for costs incurred by
the City in lead abateinent and removal; that the Law Director is
authorized to enter into a contingent fee agreement to retain outside
counsel to represent the City in such lawsuif, and that City Council
ratifies any prior action by the City Law Director in furtherance of these
objectives.

e e e e T e L

SECTION 2

That the Clerk of Council is hereby instructed to forward a copy of
this resolution fo individuals as designated by Council.

PASSED IN COUNCIL TI—IIS W’? DAY DF(_/"’V) % 2007,
ﬂp W PICAF R

'PRESIDENT OFCOUNCIL

ﬂd@m,

CITY CLERK

APPROVED: THIS BJ DaY OF ”‘s&{l , 2007,

i LL
MAYOR
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CONTRACT FOR PROFESSIONAL SERVICES

THIS AGREEMENT is made and entered into by and between the City of Cincinnati, an
Ohie municipal corporation, 801 Plum Siveet, Cincinnati, Ohle 45202 ("Ciy'"}, and Cincinnati
Lead Litigation Gmﬁ[:.. which is comprised of the following attomeys and law fimns:

Andrew 5. Lipton, Esq.

Lipton Law LLC

316 North Michigan £1., Ste. 80
Toledo, Ohio 43624 -

“John P Ke_nn'edf, E=q.

Crabbe, Brown & Jamnes

500 8. Front 51, Sio.1200

Colunbus, Ohio 43215

Sohn §. McConnel, Ir., Esq.

Motley Rice, LLC '

121 South Main St

P.O. Box 8067

Providance,_ RI §2940-6067

Jon L. Gelman, Esq.

1450 Valley Road, ¥ Floor

P.O. Box 934

Wayne, NI07474-0934

Michaet J, O"Shea, Esq.

{"Shea & Associates Ce., LPA

55 Pulilic Sq. Ste:1600

Cleveland, OH 44113

WHEREAS, the City desires to engage these attorneys and law firms, to be kndwn as ibe
City of Cincinnati Lead Liligation Group ("LLG™), to vender certain professional services in
conneetion with malters périsining 1o any and all claims which the City has, or may have; against
any or all of the foliowing entities: E.L DuPant, Glidden Corp., Millennium Holdings LLO
{successor to The Glidden Company), Sherwin-Williams Co., American Cyanamid Co., N.L.

Industies, Atlanbc Richfield Company (successor to Imternational Smelting and Reliing

Company and Anaconda Lead Products Company), The Lead Tndustries Associalion, and/or



olher lead manufacturers, distributors, markeiers, retailers sndfor each of iheir seccessors,
assigns and insurers (collectively “Lead Manufacturers™) relating to the prescnce of and effects
frorm lead in paint in the City of Cincinnati (the "Claims™); and

WHEREAS, the LLG has extensive knowledge, experience and expertise in the areas of
Taw necessary to render such services; and

WHEREAS, the LLG desires to perform said services for the City; and

WHEREAS, the LLG, E}r reason of treining, knowledge, reputaiion and expenence, |
pariicular]y in providing expert legal sciviecs concenying matters regardin E envitormental law
and well field protection, is unigu E‘ri.}" qualified to provide such professional; noricompetitive
service to the City;

NOW THEREFORE, for tﬁe_ reasons sel forth sbove and in consideration of the mutual
covenants and p:mmises of the parties heteto; the City and the LLG mutusily agrec as follows;

'L SCOPE OF SERVICES

The LLG aprees to perfdnn' and carry out in 2 manner satisfactory o the City Solisitor
the following sewice;;r.:

The City engages the LLG to' perform legat and professional services, in accordante with
reasonably accepted professional standards for attorsieys, in‘matters related 1o the invesligation
o.f the Cily’s potential Claims against the Lead Mamufacturers and providing legil rcprcsen;salian
o the City in & suit‘agajnst the Lead Manmfactorers, as requested by the City Snli{;imr. This shall
include advice, assistance, administrative hearings, litigation, negoliation of any agresmenis or
selllements or other activities as requested by the City Soliciter or her designees relating to the
Claims, including the dafense of any claim or complaint brought by the Lead danufacturers as

requested by the City Solicitor or her designees.



The LLG's services will be coordinaled with the Cily Solicitor. Motley Rice LLC is
designated as lead counsel oo behall of the LG and Andrew 5. Lipton, Esg. Of Lipton Law,
LIC will bo the Kason between fhe LLG 2nd the City Solicitor’s Office,

The LLG hereby agrees thal the City Seolicitor retains the soie authority to suthorize any
settlement of any claim or complaint made o defended on bshalf of the Chiy of Cincinneti.

H. COMPENSATION AND METHOD OF PAYMENT

The LLG shall advance and pay all reasonable litigation :expé.nses and courl costs related 1o
the p}mmtian of this litigation. The LLG shall Keeprecords of [itigation expenses and court costs -
it pays for prosecution of dids Mtigation. The City shail pay, 8 contingant'f_cé to LLG wut of-any
settlement amount made in this matter prior fo commencement of triairin the amount of 25% of the
gl.'.oss amount :{:f_-mdnéjr coliected frdlun ihe settlemen!. The LLG will also-be i;eim!:rursv:d for any

“feasoiable litigation expénses and court costs paid by the TLG on the City’s behalf out of any
scttiernent fund created through the litigation, All remaining funds shall go to the City.

In the event this mafier goes to trial against any Lead Manufactarer, then the LLG shalt be
entitled to a contingent fee of 33 1/3% of the gross amount of money collected plus reimbufsemem
of any n':_asanable liligation expenses and courl costs paid by the LLG oﬁ the City's behialf oul ﬁf‘
arty fund created thiovgh the litigation, |

In no. event .'shall the City be responsible for any Jitigation expenses m‘ gowt costs paid by
the LLG if the City does not prevail by way of seitlement or (rial,

In the event, and to the cx.tr:ﬂt, that (e City is afforded an opportunity {either by way of
scitlement or judgnent) to resolve the clam for any non-monetary relief, then the City agrees o Us¢
its best efiorts to ensure that the LLG receives, either dircstly fom the Lead Manulacturers or

through an award of alterney fees from the Court, an appropriate attomey’s fee which is consistent



with the percentage fees set out hereinabove for the mounelery portion of any relief or based upon
teasonable thme and rates fncurred by the LLG.
1. GUIDE FOR OUTSIDE LEGAL COUNSEL
The LLG acknowledges that it’s representation of the City shall be in accordance with the
terms of the City of Cincinnali Guide for Omtside Legal Counsel, attached hereto and
ihcorporated hcrei_n by reference, Any charges billed to the Cily, which fall owiside the
permissible charges outlined in the Guidelings, will be deducted fiom the bill and will not be
paid. To the extent thefe ure any iiconsisiencies between this Agreement end the Guide for
COutside Legal'Cuunse!, the terms of this Agreement shatl apply.
IV. TERM ‘ _ |
The tern of this Agr‘mmcnt ghall commence on {)-:_usgixg : g 2006, and sh"a]l.-mnti'rme
through: (1) 2 tesalution of the Claims in a salisfactory to the City Salic_im'r; or {2} unlil this
Agteerient is otherwise términated, or aniended, in aceordance witi The termis herein,
v. EQUAL 'EMPL{)Y.MENT QPPORTUNITY
This Apreement is sub;icct to {lic provisions of the Equai Employment Opportunity
Program of the City of Cincinnati contained in Chapter 325-of the Cincinnati Municipal Code.
“Section 325-9 of the Cineinnati Municipal Code is hereby mmeorporated by reference inte this
Agreemenil, The LLG agrees to comply with the proviéibns of Seclion 325-§_

VI. SMALIL BUSINESS ENTERPRISE PROGRANMN

This Apreerment is subject to the provisions of the Small Business Enterprise Progrant
contzined in Chapter 323 of the Cincinnati Municipat Code. Section 323:99 of the Cincinnali

Municipat Code is herchy incurpﬂréted by reference into this Agreement.



Pretails concerning this program can be obtained from the Qffice of Contract Compliance,
Twa Centenmial Plaza, 805 Cﬁnlﬁ:] Avenue, Suite 700, Ciscinnai, Ghio 45202, {513 352-1144,

The LLG shall ulilize best efforts o recritit and maximize the participation of all
qualified segments of the business community in subcontracting work, including the ulilization
of small business enterprises, which includes small h;i.Isi'ncss firms owned by mincrities and
women. Best efforts includes the use of practices such as assuring the inclusion of qualified
Smalt Businees Entgrprises in tid solicitalion and dividing large contracts info smaller l;‘:m_ltréﬂts
when economically feasible.
VIL. SUBCONTRACTING

| None of the work or sew.it.':_es covered by Uis Agren;ement shall .he suﬁcﬁnlra_ctcd- Wilﬂuﬁt

the prior written approval of the City. Asy work or services sibeontracted hereunder shall bé
specified by writien contract and shall be made expressly subject io cach provision of this
Agreement.
VIIL. COMPLIANCE WITH LAWS AND POLICH ES.

in the performance of sérvii:es under this Agreement, the Law Firm shall comply witﬁ all
applicable statates, ordinances, regilations and wles of the Federal Government; the.State of
Ohie, the County of Harnilton and (he City of Cincinnati. The LLG shall also comply with the
City of Cincinnati Law Demmﬁent‘s Guide 1o Guiside Lepat Counsel. To the exlent there are
any inconsistencies bebween this Agreement and the Guide for Outside Legat Counsel, the tenms
of :Ehﬂ Guide for Qutside Counsel éhali apply.
IX, CONFLICT OF INTEREST

The LLG shall be prgr.::-ludcﬂ, by viitwe of its legal represcpdation heércimder, from

reprosenting other clients in coancction with other matters involving the City of Cincinnati or #s



vatious departments, where such representation 1s in direct canﬂlicl with the sejvicez being
rendered hereunder.

No officer, employes, or agent of the Cily who exercises any funclions or responsibilities
in connection with the planning and administration of the services hereunder, not any immediate
family member, close business associate, or organization which is about to employ any such
person, shall have any personal financial inferest, direct or indirect, in any law firms which are
part of the LLG of in this Agreement and the law fims that are part of the LLG shall ’tak&
approprisie sleps {0 assure compliance.

X REPORTS, INFDRMATIDﬁ AND AUDITS _ _

The I;I.;G, at such limes and n such form as the City ﬁna}f fequire, shall fumnish the City
such reporls g5 Ty be requested perta'in‘..[ng ta the work or‘services undestaken pu_rsﬁam to this
Agreement, and any other matters covered by this Agreement. The LLG shall rﬁa‘ih all ﬁna:;(':iai
and admiistrative records applicabIé 10 this Aprecment and the work perfoimed thcreundt:r.ﬁ)r :)
pertod of three (3) yoars afier the expiration o termination of this Agreement, and shall parmit
the City or aiy ol 15 representatives or audilors aceess 10 such recard.s.

XL. TERMINATION _
f, for ahy FERSOT: OF CAUSE, pither the City ot the LLG shall fail to fulfillits obligations under -
“this Contract, then either party shail have (he right to lerininate the Contract upen giw'ﬁg writien
notice to the other party specifying a termination date that shall be at least thivty (30} days after the
" date such notice is provided., |
X, INDEPENDENT CONTRACTOR
The LLG shall per_fﬁnn sll work and services deseribed hereéin as an independent
contractor and not as an officer, agent, servamt or employee of the City. The LLG shall have the

cxclusive right to control the details of the services and work perforned hereunder and sl
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persons performing the same and the LLG shall be solely responsible for (he acis and omissions
ol its ufﬁce:s, agrenis, cmployees, contractors and stbcontragtors, iF any. Nothing herein shatl be
conglrued as creating 2 partnership or joint venture between the Oy and the LLG. No person
perferming any of (he work ot services deserlbed hereunder shall be entitled to any henefits
available or granted to eraployees of the City,

X, ADDITIONAL TERMS

A, Personnel and Supporl Services. The LLG reprezents that it has, or will sedwre at

ils own expense, all neceseary support stalf at its law frimns that may benecessary and required to
perform a1l wéik to bé completed undn.r this Contract. All.of the services required under this
Contract will be ditectly performed by the LLG or by such personnel at its Iaw._ firms thdl are
aching underthe LLG's direct supervision and control, Ali-pmomai engaged in work under this
Contact shall be fully qualified and authorized or pémiltﬂd under applicable state and local law
o perform such services. None of the LLG's services covered by this Contract shall be
transferred, assipned; or subcontracied by the LLG without the prior wrillen consent.of the City,
The LLG may hire expert wilnesses o other law fims, with the City’s congent, to agsist in the
pmseculian.uf this litigation if the LLG deems it necsssaty. The retention of ofher Taw [irms to
assist the LLG shail not result in any increase of fee to the City:

B. Confidentiality. All reports, information, data, or other documents given ko, prepared
by, or assembled by the LLG under this contract shall be deéimed as attormey-client communications
and ghall be kept conﬁdf;ﬁiia‘: and not rmade available o any individual or organization by the LLG
without the prior approval of the Ciry, nor be subject to any public records law.

C. Cwnership_of Propedy. All reports, weorking documents, and other docutnents,
whether Anished or unfinished, thal are prepared by the LLG as part of the services pursuant to this

Coniract shall become the Cily's propeny,



XVIL. ENTIRETY

Thiz Agreement and the Exhihits attached hereto contain the entire Agreement between
the parties as ta the matters contained herein,  Any orat representalions of meodifications
concerning this Agreement sha.ll be of o force and effect, |
XVIII SEVERABILITY

This Agreement shall be severable, il any part or parts of this Ageement shall for any
reason be held invalid or unenforceable by a court of compeient jur'isi'li.clion, alt rcmajﬁing parts.
shatl remain binding and in fuli force and effect.
XIX. FORUM SELECTION

The LLG and its successors and nséigﬂé acknowledge and agree that. all slate courts of
record sitting in Hamilion Caodiity, Ohio, shall be the exclusive fo'ruml for the fling, initiation,
and prosceution of any suit or proceeding arising from or out of, or relating to, tis Agreement,.
or any amsndmenl of attachment thereto, inchuding any duty owed by the LLG o the City in |

connactioi therewith,

IN WITNESS SWWHEREQF, the parties hercto hercby set their hands this day of
s00f
SCOMMENDED BY: CITY OF CINCINNATI:
: : KM Bw: ﬁﬂLC{ﬁ}x{E&ﬁﬁé’“f‘ﬂ ._’,g‘x
1 Rita McNeil, City Solicitor (v J
Tts: f I}’-'-,r fEl@md e o
f _ ; 7
APPROVED AS TO FORM: APPROVED BY CONTRACT
— )% COMPTIANCE:
g VAR A e ot CERTIFIGATIR OF
Asststant City Solicitor Contract Compliangs Qe NOT REDIIRER
] w! g ) r f,-' L
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RETAINER AGREEMENT

This Retainer Agreement i1s cnlered into by and between the New York City Housing
Authonity (“NYCHA” or “CHlent™) and The City of New York acting through the New York
City Law Department {“Law Department”) and the law finns of Ness, Motley, Leadholt,
Richardson & Poole, P.C., Thomlon & Naumes, LLP and Wilentz, Goldman & Spitzer, P.C.
(hereinafter, collectively “Qutside Counsel™ for the purpose of setting forth the terms of
engagement of Outside Counsel to represent NYCHA in the legal matiers set forth below,

1. Cutside Counsel agree to serve as attorneys for NYCHA in a pending civil action known

as NYCHA v. Lead Industries Association, et ai., Index No. 14365/89 (“the Civil Action™). The

Law Department shall remain as attomey of recerd in the Civil Action. Unless otherwise
specificd herein, Qutside Counsel shall have the primary responsitibity to perform and provide all
reasenable and necessary professional services to prepare and try the Civil Action for NYCHA.
The Law Department and NYCHA shall be responsible to prosecute and defend any appeals,
although Ouiside Counsel shall cooperatc with respect to any such appeals. The Law
Department agrees that it shall have the primary responsibility lo respond to all fact discovery
requests served upon NYCHA in the Civil Action relating to NYCHA. In order to fulfill this
responsibility, the Law Department shall provide adequate iegal staff, including antorneys,
paralegals and secretaries and provide reasonabie access to office space and use of copiers for
Civil Action documents in WY CHA's ar the Law Departiment’s possession. NYCHA shail make
its employees and, (o the extent feasible, former NYCHA employees, reasonably available to
Outside Counsel as OQutside Counsel detenmine that their assistance, mcluding participation as

trial wilnesses, is necessary for the effective prosecution of the case.

e — e L TR



2. In constderation of the professional services to be provided by Qutside Counsel, NYCHA
hereby assigns to Outside Counsel as a contingency fee THIRTY PER CENT {30%) of any
recovery obtained by way of verdict, judgment, setilement or otherwise from or due Lo the
pendency of the Civil Action. However, if the Civil Action is retried and Quiside Counsel do not
agree to serve as attorneys for MYCHA in the retrial of the Civil Action, then the Law
Department agrees to act as 1mal counsel in the retrial and Outside Counsei’s right to a
contingency fee shall be limited to quantum merut, which in no event chall be greater than
fifteen per cent {15%) of the recovery obtained in the Civil Action. NYCHA also agrees that i
the event a recovery is obtained in the Civil Action, it will reimburse Outside Counsel [rom
NYCHA's recovery for any unreimbursed litigation expenses and personal or travel and lodging
expenses advanced by them.

1 As further consideration for the professional services to be undertaken by Outside
Counsel, Outside Counsel shall have in their sole discretion the right to pursue against any or all
of the defendants in the Civil Action or against any other lead paint or lead pigment manufacturer
not a party to the Civil Action any contribution or indemnity claitn available to NYCHA, arising
from any verdict or judgnent that NYCHA has paid as of the date of this Retainer Agreement
{“Post-Verdict Claims™}, in any lead poisoning claimn brought against NYCHA. Within ninety
(907 days after the date of this Retainer Agreement, NYCHA shali provide to Outside Counsel
sufficient jnformation about each potential contribution or indemnity Post-Verdict Claim so that
Outside Counsel may determine whether lo elect to pursuc the claims or any number of them for
NYCHA. Additionally, NYCHA, in its sole discretion, may ask Cutside Counsel to pursue
against any or all of the defendants in the Civil Action any contribution or indemmily claim

available to NYCHA, arising from any pre-verdict settlement that NYCHA has paid as of the



date of this Retainer Agreement {“Pre-Verdiet Claims™), in any lead poisoning claim brought
against NYCHA. Outside Counsel shall notify NYCHA which, if any, of the potential
contribution or indemmity Post or Pre-Verdict Claims they agree to pursue for NYCHA. If
Outside Counsel elect 10 purste one or more of such claims, NYCHA hereby assigns to Cutside
Counsel TWENTY FIVE PER CENT (25%) of any recovery obtained by way of verdict,
judgment, settlement or ofierwise from or due to the pendency of the said contribution ot
indemnity claim. Outside Counsel agree to use their best efforts 1o keep confidential the terms
and amount of any seitlement of any lead poisoning claim and may dizclose the terms or amount
of a settlement only to the extent necessary in the prosecution of the claim. Outside Counsel
shal] have the responsibility lo handle all aspects of these matiers, including preparing the case
for trial and responding to discovery requests. NYCHA’s Law Department ghall serve as liaison
between NYCHA’s staff and Outside Counsel. Prior to commencing litigation, Outside Counsel
shall notify NYCHA in writing of their intent to commence litigation of any Pre or Post-Verdict
Claim by sending such notice to NYCHA Law Department, 250 Broadway, New York, NY
10007, Attn.: Deputy General Counsel, Tort Division, Furthermore, Outside Counsel shall not
conmmence any such action without the consent of the Law Departinent and NYCHA prior to the
deadline for the closing of fact discovery in the Civil Action. Outside Counsel shall have no
responsibility for any contribuition er indemnity claims that they do not expressly agree to pursue.
NYCHA retains the right to pursue such claims if Outside Counsel decline to do so. If Qutside
Counse! choose to pursue any claims under this paragraph, they shall enter imo a separate
retainer agreement with NYCHA. for each such claim.

4. Al legal work performed by OQutside Counsel in the Civil Action shall be pursuant to a

litigation plan approved by the Law Department and NYCHA. In addition, Outside Counsel



shail keep NYCHA and the Law Department fully informed of all legal work performed in the
Civil Action pursuant to this Retainer Agreement. Within thirty (30} days afier the date of this
Retainer Agreement, Quiside Counsel shall make an oral presentation to the Law Department
and NYCHA during which Outside Counsel shall make recommendations as to how the Civi!
Action should be tried. Within ninety (90) days after the date of this Retamer Agreement,
Outside Counsel shall provide to the Law Department 2nd NYCHA a writien litigation plan that
outlines the recommendations made and approved at the oral presentalion.  The litigation plan
shall concern all substantive issues affecting the Civil Action, including, put not limited to,
complaints and motions, selection of consultants and experts, discovery, pre-trial proceedings,
trial, seltlement negoliations, and participation of subcontractors, Repular status meetings shall
be held as requested by NYCHA and the Law Department. Outside Counsel shall provide
NYCHA and the Law Department with a copy of all substantive comespondence and all
pleadings, discovery requests, and other decuments served, transmitted, or filed in the Civi
Action concerning or constituting their legal work performed pursuant 1o this Retainer
Agresment. However, in the event the documents described in the preceding sentence are
voluminous, Outside Counsel may notify NYCHA and the Law Department of the existence of
the decuments and provide copies at the request of NYCHA and the Law Department.

sa.  Outside Counsel shall seek NYCHA’s approval before incurning an item of cxpense in
excess of five hundred dollars {3500.00) necessary to the prosecution of the Civil Action, and
NYCHA’s approval of such item of expense shall not be unreasonably withheld. NYCHA shali
be responsibie for payment of all approved expenses and expenses not requiring approval, as sct
forth in the previous sentence, necessary for the prosecution of the Civil Action, regardless of the

outcome of the Civil Action, up to a cap of $315,000. All of Outside Counsel's expenses in the



prosecution of the Civil Action, not just the expenses requining approval, shail be credited toward
the ¢ap. The parties further agree that the fees of the discovery Referee shail continve to be paid
by NYCHA or the Law Departiment and shatl not be counted against the cap. In the cvent that
there is a retrial of the Civil Action following an appeal, if Cutside Counsel elect to handle the
retrial, the parties shall renegotiate the treatment of expenses for such representation, including
without Hmitation, funding arrangements and a possible expenses cap for such retrial. To the
extent that Qutside Counsel advance any such expenses, they shall be reimbursed on a timely
basis and no later than ninety (90} days from the date that the reqeest for reimmbursement 13 made.
Expenses 1o be incurred in this case for discovery and trial preparation that NYCHA and Outside
Counssl determine will benefit Ontside Counsel’s clicnts in similar lead litigation shall be
divided equally among cach client that benefited thereby. The Client agrecs that expenses to be
incurred in Ouiside Counsel’s other Lead Litigation that the Ciient and Cutside Connsel
determine will benefit the Client may be used to offset expenses froim the Civil Action that are
apportioned 1o those other cases. Outside Counsel shall advance expenses in the actions
described in § 3 pursuant to the separate vetainer agreements entered into for those actions,
NYCHA agrces that it shall reimburse Outside Counsel in the actions set forth in § 3 from its
share of any recovery for any unreimbursed litigalion expenses and personal or travel and lodging
expenses advanced by them. Nothing in this paragraph shall prevent NYCHA from sceking o
have the defendants reimburse WY CHA for its expenses reimbursed to Outside Counsel in the
Civil Action or actions described in ¥ 3. Owiside Counsel shall be reimbursed in accordance with
the timetable set forth herein, and their right 1o reimbursement shall in no way be dependent on

the Client’s efforts or intentions to recover these expenses from the defendants.



Sh.  Expenses and disbursements shall be limited to costs actually incurred, without markup
and sales taxes, and are further imited to:

I. Travel and Lodging: Travel by automobile at the mileage rates recognized by
the Internal Revenue Service; when traveling by means other than private automobile, Outside
Counsel shall use the least costly and most reasonable means of transportation {e.g., coach fare).
Where lodging is requited in connection with travel required by the Civil Action, NYCHA will
pay Quiside Counsel whichever of the following is less expensive in each billing peried: (1} one
hundred and minety-eight dollars {$198.00) per person per night for hotel lodging, or {11} the
actnal cost to the Qutside Counsel during that period of renting an apartment in New York City,
provided that NYCHA pays only a pro rata share of the apartment rental cost when any
empioyees or membeis of Qutside Counsel stay overmnight in the apartment for the benefit of
activities other than the Civi] Action described herein.
3c. 1. Cutside Counsel shall submit quarterly invoices toe NYCHA, with a copy to the
Law Department, for reimbursement for all expenses and disbursements as allowed by this
Retainer Agreement and reasonably, necessarily and actually incurted in the preceding quarter.

2. Each invoice submittad by Outside Counsel shall contain sufficient detail to
allow the Client to verify the adequacy and accuracy of such invoice, including, but not limited
to, the following:

a. The name of the case; the Quiside Counsel’s case number; the unique
idemtifier(s) assigned by the Client; and an identifying invoice number,

b. The name of the employee incurring itenized expenses and disbursements;
the date sech expenses were incwred, and other appropmate detailed
information;

c.  The tax identification numnber for the person or entity being paid and the total
for the billing period,



d. A statement certifying that the enclosed invoice is for the articles received,
services rendered or accounts expended for NY'CHA in connection with this
litigation matter, that they are correct as to prices and amounts, and that, with
the exception of those items specificaily identified otherwise, they were
mcunred salely for the benefit of NYCHA.

3. Qutside Counsel shall submit all bills for expenses and disbursemnents within
ninety (90) days afier their receipt but in no event later than ninety (50 days after the termination
of this Retainer Agresment.

4. Internal photocopymg and duplicating costs shall be at cost, but in no event to
exceed 10 cents (50.10) per page; facsimile charges shall be at cost, but in no event to exceed one
dotlar ($1.00) per transmission.
sd.  Qutside Counsel will maintain books, records, and documents (including elecironic
storage imedia) ewvidencing expenses in accordance with generally accepted acceunting
procedures and practices. These records shall be subject at all reasonabie times to inspection,
review, or audit by NYCHA personnel and other personnel duly authorized by NYCHA. Qutside
Counsel will retain these records, supporling documents, statistical records, and any other
documents (including eiectronic storage media} for a peried of five (3) years after termination of
this Retainer Agreement, but if an audit has been initiated and audit findings have not been
resolved at the end of five (5) years, the records shall be retained until resolution of the audit
findings.

6. Outside Counsel agree not to settle, engage in setilement negotiations or otherwise
resolve the Civil Action without the prior written consent of NYCHA and the Law Departrent,
and NYCHA and the Law Department agree not to settls, engage in settlement negotiations or
otherwise resolve the Civil Action without the knowledge and participation of Qutside Counsel.

Cutside Counsel agree not to setile, engage in settlement negotiations or otherwise resolve any
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litigation brought as described in % 3 without the prior consent of NYCHA, and NYCHA agrees
nol to settle, engape m scttlement negotiations or otherwise resolve any such imatters without the
knowledge and participation of Outside Counsel.

7. Ctside Counsel represent that there are no lead poisoning claims agamst NYCHA in

which they serve in any form of counsel relationship, other than Givhan v. New York City

Housing Authonty, a currently settled case subject to Courl approval, and thaf, with the

exception of claims settled subject to Court approval, all lead poisoning claims against New
York City are set forth in Appendix A. The Law Department and Outside Counsel shall make
good faith efforts 10 resolve fairly these Appendix A claims to the satisfaction of the patlies
concerned.  WYCHA and the Law Department have each concluded that Outside Counsel’s
conlinuing representation of the plainti{fs in those claims does not present a confhet to Outside
Counsel’s representation of NYCHA in the Civil Action, and NYCHA and the Law Department
agree not to challenge Qutside Counsel’s right o represent their clients in those claims. NYCHA
and the Law Department also agree that Qutside Counsel’s representation of firture clients in lead
poisoning cases that may be adverse to NYCHA andior the City of New York after final
judgment in this case is entered, independent of any appeals, does not present a conflict to
Outside Counsel's representation of NYCHA in the Civil Action, and NYCHA and the Law
Department agree not to challenge Outside Counsel’s right to represent such clients in the future,
provided thal nothing in this Retainer Agreement authorizes Outside Counsci to use any
confidences or confidential information they may acquire in the Civil Action in or for any of its

private plaintiffs’ actions unless this information is othenwise made public as sef forth below in ¢

g,



g No Outside Counsel attorney or paralegal involved in the representation of NYCHA shall
participate in the litigation of such future ¢laims against NYCHA, or the City of New York untl
the conclusion of the Civil Action, independent of any appeals, as set forth sbove m 9§ 7. The
Law Department also agrees that Outside Counsel’s representation of NYCHA does not bar
Cutside Counsel from brnging actions against the City of New York in which lead or lead
poisoning is not the subject matter, pravided that nothing in this Retainer authorizes Qutside
Counsel o use any confidences or confidential information they may acquire in the Civil Action
iy any such actions, unless the information is otherwise made public as set forth below in'9 9.

9 Outside Counsel shall take all steps necessary to strictly ensure that any knowledge or
confidences or confidential information gained in litigation on behalf of NYCHA, not made
public or available 1o the public (hrough the Civil Action, other lead litigation or pthenwise, shall
be restricted to only those attormeys, paralegals and other staff working on the (livil Action and
shall not be used in the course of representations of their private plaintiffs. Except as otherwise
set forth hersin, no attorneys, paralegals, or other agents employed in the representatton of
NYCHA shall participate in any manner in the representation of Ouwside Counsel's private
plaintiffs in lead poisoning cases against the City of New York or NYCHA until after the entry of
a final judgment in the Civil Action, independent of any appeals. No attomeys, paralegals or
other agents employed in the representation of private plaintiffs in lead MOISCIING cases against
the City of New York er NYCHA shall participate in any manner in the representation of
NYCHA. Qutside Counsel agrec that they shall not participate in any way in any lead poisoning
claims against NYCHA, including assisting other counsel, until after the entry of a final
fndgment, independent of any appeals, in the Civil Action or any of the actions for conttibution

or indemnity refeired to in 9 3. Outside Counsel agree that, with the gxception of the lead

LG

P s SR T L TE I PRIt



poisoning claims identified in Appendix A, they shall not parlicipate in any way in any lead
poisoning claims against the City of New York, including assisting other counsel, until after the
entry of a final judgment, independent of any appeals, in the Civil Action. During these periods,
QOutside Counsel shall refer potential claims to counsel other than Cutside Counsed.

19, The Law Department and WYCHA agree that they shall not share Outside Counsel’s
work product in the Civil Action with other law fiyms or governmental entities without the
approval of Outside Counsel. Outside Counsel agree that they will abide by agreements made by
the Law Department or NYCHA prior to this Retainer Agreement with other law fimns or
sovernmental entities that restrict the dissemination of, or wse in pon-Cliemt hugation of,
documents or work product without the approval of those other law firms or entities. Outside
Counsel shall be provided the right to participate in communications concerning these prior
agreements and the dissemination of or nse of documnents or work product,

11.  In the event Outside Counsel cease to represent NYCHA during the pendency of this
litigation, without waiving their other rights under New York law and this Retainer Agreemenit,
Outside Counsel shall not assert 2 retaining lien.

12. The Retainer Agreement and perforinance of it are governed by and to be consirued in
accordance with the laws of the State of New York, excluding New York's rules regarding
conflicts of laws. Any and all proceedings relating to the subject matter of the Retainer
Agreement must be obtained in the state courls sitting in the City and County of New York,
wiiich conrts have exclusive jurisdiction for such purpose. The parties hercby consent to submit
themse]ves to the jurisdiction of such courts with Tespect to any proceedings arising out of, under

or related to the Retainer Agreement.
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N WITNESS WHEREOF, the parties have executed this Agreement in sextuplicate, on

the dates indicated, two copies to remain with the Law Departiment, one copy to be delivered to

WNYCHA and one copy each to he delivered to the three law firm signatories o this Agrecement.

New York City Housing Authority
250 Broadway
MNew York, N

Date: y’.,’) .I"AT;}

Ness, Motley, Loadholt, Richardson & Poole, P.C.

321 South Main Street
P.O.B

/i@ / %M

John MeConnell

Date: /M(’%’ff

Wilentz, Goldman & Spitzer, P.C.
50 Woodbridge Center Drive

P Q. Box 10

Woodbnidge, NJ 07095

oy [T

Christopher M. Placitelia

Date: f /fi’ 3, /‘:'/

- 11 -

MNew York City Law Department
100 Church Streef
New Yok, NY 10007

B}f:\%m._ Krds ,{%wég_

Loma Bade Goodman

Pate:

Thornton & Naumes, LLE
100 Summer Street, 30™ Floor
Boston, MA 02110




ACKNOWLEDGEMENT BY GENERAL COUNSEL

State, City and County of New York, ss.:

{On this 3 ) 2 day of Aﬂjf{{?’* , 2001 beforc me personally came

Ricardo Flias Morales, to me known to be the General Counsel of the New York City Hoeusing

Anthority (“NYCHA™), the person described as such in and who as such executed the foregoing

o & WA

Notary Fublic

instrument for the purposes therein mentioned.

BYHON & MENEGAKIS
Motary Publle, State of e York
Mo, 31-4305257T

Cuahifiad in e vnLY
Commission Exp:Wﬁ.ugus

N 900,

-12-



ACKNOWLEDGEMENT BY SENIOR ASSISTANT CORPORATION COUNSEL

State, City and County of New Yeork, sa.

On this pY & day of fq‘ wﬁw ‘S'E_ , 2001 before me personally came
Lorna Bade Goodman, to me known to be the Senior Assistant Corporation Counsel of the City
of New York, the person described as such in and who as such executed the foregoing instrument
as Commissioner for the purposes therein mentioned.

B & Awidon

Nolary Public *

13
SRUGE E, STANTON
o Biate ol Mew TR
tiotary P“ﬂ'ﬂ"‘:*ﬂ 30108

{Jfed in Hassad Coun/
{:nmqmqtzsiun Expires ABr Eﬂaﬁg

e b Pt e = e mm
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ACKNOWLEDGEMENT BY A PROFESSIONAL CORPORATION
A e S : .
State of New Jersey, County uﬁ/@ Fiarst, City of Woodlnidee, ss.:

v : :
On this __,—_.J ~_day Df%ééfi“%" , 2001 before me personaily came

Cliristopher M. Placitella, to me known to be an officer or principat of Wilentz, Goldman &

Spitzer, P.C., the firm described in and which executed the foregoing instrument and he
acknowledged 1o me that he subscribed the name of said firm for the purposes therein mentioned,

(Ko F2( Poepster

Notary Public or Commissioner of Decds

THERESE M. REYNOLDS
A Notary Public of Mew lersey
My Commission Expires Dec. 10, 2002

1d -



ACKNOWLEDGEMENT BY A LIMITED LIABILITY PARTNERSHIP

Stale of Massachusetts, Counity of Su ‘H'ﬁ ! K , City of Boston, ss.:

- .
On this 1 day of ::ﬁ?]ru"t be v . 2001 before me personally came

Neil T. Leifer, to me known 1o be an officer or principal of Thomton & Nawmes, LLP, the firm
described in and which executed the foregoing instrument and he acknowledged to me that he

subscribed the name of said firm for the purposes therein mentioned.

L. J :
Notary Public-er-Commissiener of Decds / Z .
Mtg Crmmiost@  EAPIRes Tise/8s

g e bt meppe e e



ACKNOWLEDGEMENT BY A PROFESSIONAL CORPORATION

State of Rhode Island, City of Providence, County of Providence, ss..

On this {éﬁ day of M , 2001 before me personally came

John McConnell, to me known to be an officer or principal of Ness, Motley, Loadbolt,

Richardson & Poole, P.C., the firm described in and which executed the foregoing instroment
and he acknowledged o me that he subscribed the name of said firm for the purposes thersin

mentioned.

T



Appendix A

}. Gareia v. City of New Youk, Supreme Court of the State of New York, Bronx County, Index
Mo, 3788/94

2. Casillas v, City of New _York, Supreme Court of the State of New York, Bronx County, Index
Mo, 21307/94
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1.

Responses of John J. McConnell, Jr.
Nominee to be United States District Judge for the District of Rhode Island
to the Written Questions of Senator John Cornyn

In your questionnaire, you noted that “[p]Jursuant to contractual arrangements with
MRRM, P.A., which owns various assets and liabilities including attorneys’ fees
arising from settled litigation, | anticipate receiving deferred compensation for work
performed and completed of approximately $2.5 million to $3.1 million each year
through 2024.”

a. Please describe MRRM, P.A. What is its relationship to Motley Rice LLC?

Response: Response: MRRM, P.A. is a South Carolina professional association
formerly known as Ness, Motley, Loadholt, Richardson & Poole, P.A. (among
other names during that entity’s history). MRRM, P.A. was actively engaged in
the practice of law until April 28, 2003, when my law partners and | left that firm
and began the practice of law in Motley Rice LLC, a new South Carolina limited
liability company. Ronald L. Motley and Joseph F. Rice have ownership control
of both MRRM, P.A. and Motley Rice LLC.

I. What does MRRM, P.A. stand for?
Response: The name “MRRM, P.A.” is derived from the last names of its
two shareholders, Ronald L. Motley and Joseph F. Rice, i.e., “Motley
Rice Rice Motley.”

ii. What is the business address of MRRM, P.A.?

Response: MRRM, P.A.’s business address is 28 Bridgeside Blvd., Mt.
Pleasant, SC 29464.

iii. What are its assets?
Response: MRRM, P.A. is not an operating entity. Its principal asset is
anticipated fee income from tobacco litigation and some other small
residual assets from when it was an operating entity.

iv. What is its purpose and function?
Response: MRRM, P.A. exists to own and manage various assets and

liabilities. The entity has no employees and does not engage in the active
practice of law.



v. Who is on its board of directors?

Response: Ronald L. Motley and Joseph F. Rice are the only directors of
MRRM, P.A.

vi. Who manages the day-to-day affairs of MRRM, P.A.?

Response: Joseph F. Rice manages the minimal day-to-day affairs of
MRRM, P.A.

vii. Are you currently in communication with any executives, directors,
employees or agents of MRRM, P.A.? If so, please identify who, their
position at MRRM, P.A. and the approximate content of the
communication.

Response: Ronald L. Motley and Joseph F. Rice are my law partners at
Motley Rice LLC, so | communicate regularly with them about a variety of
matters. However, | am not involved in either the management or the day-
to-day operations of MRRM, P.A.

2. Please describe the origin and structure of your compensation from MRRM, P.A.
including the specific verdicts and/or settlements upon which this compensation is
based.

Response: My compensation from MRRM, P.A. is sourced from a nominal interest in
that entity’s litigation costs that might be recovered in the future with respect to a variety
of pending client matters in which MRRM, P.A. has a financial interest; and a deferred
compensation arrangement which is funded solely by MRRM, P.A.’s future tobacco fee
income arising from the state tobacco litigation settlements of the late 1990s pursuant to
the Master Settlement Agreement.

a. Is this compensation contingent on any currently pending litigation? If so,
please identify the case style and current procedural status.

Response: Almost all of my compensation from MRRM, P.A. is derived from
settled and closed litigation, principally the tobacco Master Settlement
Agreement. A very small portion of my total income from MRRM, P. A. — about
$100 in recent quarters — is derived from recovered litigation costs incurred by
MRRM, P.A. prior to 2003 for the thousands of cases that were transferred to
another firm and remain pending.

b. Could this compensation become dependent on any future litigation?

Response: No.



2.

b. Upon what else does the amount of your compensation from MRRM, P.A.
depend?

Response: The amount of my deferred compensation from MRRM, P.A. is
dependent upon both the tobacco companies’ financial ability to continue to pay
the full amount of tobacco fees owed to MRRM, P.A. and MRRM, P.A.’s
financial ability to continue to pay the full amount of deferred compensation owed
to me.

c. Isyour deferred compensation held in a segregated account for your benefit,
or is your future compensation dependent upon the overall financial health
of MRRM, P.A.?

Response: My deferred compensation from MRRM, P.A. is not held in a
segregated account for my benefit. The amount of deferred compensation | will
ultimately receive is dependent upon both the tobacco companies’ financial ability
to continue to pay the full amount of tobacco fees owed to MRRM, P.A. and
MRRM, P.A.’s financial ability to continue to pay the full amount of deferred
compensation owed to me.

d. Could your deferred compensation become dependent upon the overall
financial health of Motley Rice LLC?

Response: No.

e. Does MRRM, P.A. invest in any stocks, bonds, mutual funds, or other
investment vehicles? If so, identify all such investments.

Response: MRRM, P.A.’s deposit funds are invested in overnight repurchase
agreements and mutual funds of U.S. Treasury securities.

Is any current or former employee of Motley Rice LLC receiving similar deferred
compensation from MRRM, P.A.?

Response: Yes.

Please provide the Committee with a copy of any agreement between you and
MRRM, P.A.

Response: Attached is the 2003 Employment and Compensation Agreement.
Please provide the Committee with any documents, communications, letters, emails

or memoranda relating to your deferred compensation arrangement with MRRM,
P.A.



Response: The 2003 Employment and Compensation Agreement, which | have attached,
is the only document. | have no other communications regarding it.

. Please provide the Committee your severance agreement with Motley Rice LLC, or
any other agreement that sets forth the terms of your departure from that firm.

Response: | do not have a severance agreement with Motley Rice LLC or any other
agreement that sets forth the terms of my departure from that firm.

Did you, in any public statement or any official capacity, oppose any nominee to a
federal judgeship? If so, please identify the date of such statement, its content, and
the nominee that was the subject of the statement.

Response: No.

. Did you make any monetary contributions to any political action committee or any
other political organization for the purpose of opposing any nominee to a federal
judgeship? If so, please identify the committee or organization, and the relevant
nominee.

Response: No.

. Please list all cases, during your tenure at Motley Rice LLC or predecessor firms, in
which the firm was hired or otherwise engaged by one or more elected public
officials?

Response: | undertook a diligent manual search in order to provide as complete an
answer as possible, the results of which are attached as Attachment A.

Please list all cases responsive to question 9 in which Motley Rice LLC partners or
employees, or the partners or employees of predecessor firms, donated (before or
after the engagement) to the campaign of the elected public official or officials who
hired or otherwise engaged the firm?

Response: My firm does not maintain a list of contributions by members or employees
to elected public officials, and therefore | have no way to gather the information
requested as it relates to members or employees. | have done a diligent and reasonable
inquiry of the attorneys in the firm and am able to provide the following information.

My firm was retained by the State of Rhode Island by and through its then Attorney
General Sheldon Whitehouse to represent the State in litigation against certain lead paint
companies in 1999. According to Rhode Island Board of Elections files, | contributed
$2,000 in 1998 to Sheldon Whitehouse’s 1998 campaign for Rhode Island Attorney
General. In addition, although I cannot find a record of it, | do believe that Joseph F.
Rice and | contributed to Governor Christine Gregoire’s campaign for governor of the
State of Washington.



10. On how many cases have you personally worked in which your firm was hired or
otherwise engaged by one or more elected public officials?

Response: | have worked on all of the tobacco and lead paint cases listed on Attachment
A.

11. Please list all cases responsive to question 11 in which you personally donated
(before or after the engagement) to the campaign of the elected public official or
officials who hired or otherwise engaged the firm?

Response: The Rhode Island lead-paint case and the State of Washington tobacco case.

12. At your hearing, you testified: “while I have contributed and supported and
helped in campaigns, | don’t believe I’ve ever asked for anything. | don’t ask for
White House tours, | don’t ask for Senate gallery seats, | just don’t ask for
anything.”

a. Have you or your firm or partners or employees of your firm ever made a
political contribution to an elected public official with the hope, expectation,
or understanding that the individual receiving the donation would engage
you or your firm for legal services? If so, for each instance, please list the
individual who received the contribution, the name of each individual who
provided the contribution and their position within your firm, the amount of
each contribution, and the matter for which your firm was engaged for legal
services.

Response: | have not and | am not aware that my firm, its partners or employees
has.

b. Have you or your firm or partners or employees of your firm ever made a
political contribution to an elected public official after your firm was
engaged by that individual on behalf of a State to represent that State in
litigation? If so, for each instance, please list the individual who received the
contribution, the name of each individual who provided the contribution and
their position within your firm, the amount of each contribution, and the
matter for which your firm was engaged for legal services.

Response: | have not and, after having done a diligent inquiry of the attorneys
and employees in the firm, I am not aware that anyone in my firm has. My firm
does not maintain a list of contributions by members or employees to elected
public officials.

13. Have you ever directly or indirectly suggested or encouraged employees of your
firm to make political contributions? If so, please identify the candidates,
campaigns, or Political Action Committees to which you suggested or encouraged
donations.



14.

15.

16.

Response: No.

Have you or your firm ever paid bonuses or other compensation to an employee in
connection with the employee’s making of certain political campaign
contributions?

Response: No.

Have you or your firm ever paid for independent political advocacy advertisements
by entities not affiliated with a campaign committee? If so, provide a description of
each advertisement and identify who sponsored each advertisement.

Response: | have not and, after diligent inquiry, my understanding is that my firm has
not done so.

Attached as Exhibit A is an August 2, 2000 memorandum from a Texas plaintiffs’
law firm to Texas school board members lobbying the school board to join a lead-
based paint remediation lawsuit that was headed by Ness Motley, predecessor to
Motley Rice LLC and your firm at the time.

a. Do you believe that it is appropriate for a lawyer to solicit a school board as a
client in a lead-based paint remediation lawsuit if the district is not aware
whether district school buildings have lead-based paint and is not aware of
any past remediation costs?

Response: No.

b. Do you believe that it is appropriate for a lawyer, in soliciting a school board
as a client in a lead-based paint remediation lawsuit, to assure the district
that if it recovers funds for lead-based paint remediation, those funds do not
have to be spent on lead-based paint remediation, but may be placed in the
general maintenance and operations fund and used for any appropriate
purpose?

Response: No.

c. Did you or any attorneys with your firm help prepare the attached
memorandum or the resolution attached thereto? If so, please identify who
helped in the preparation.

Response: | have never seen the memo that is Attachment A and know nothing
about the circumstances of the preparation or distribution of this document. |
made diligent inquiry of members of my firm and they advised that they also did
not have any involvement with this memo.



17.

18.

d. Have there been similar solicitations sent to other school board officials or
other state and local government officials related to cases on which Motley
Rice LLC or its predecessor firms worked? If so, to whom?

Response: | made diligent inquiry of members of my firm and there have been no
such similar solicitations.

e. Do you agree with the memorandum’s assessment that pursuing lead paint
litigation on a contingency fee basis is a “win-win situation” for the school
board?

Response: No.

As part of your asbestos litigation practice, did you or your law firm ever directly
or indirectly retain, work with, coordinate, communicate or collaborate with the
following individuals: Dr. Ray Harron, Dr. Andrew Harron, Dr. James Ballard,
Dr. Kevin Cooper, Dr. Glynn Hilbun, Dr. Todd Coulter, Dr. Barry Levy, Dr.
George Martindale, and /or Dr. Allen Oaks? If so, please provide details including
the matter, the relevant dates, and the nature of the retention, work, coordination,
communication, or collaboration.

Response: | did not. | have made diligent inquiry with my firm and have been advised
that some of these doctors may have been involved as experts in some cases filed in
Texas in which my law firm has also been involved.

As part of your asbestos litigation practice, did you or your law firm ever directly
or indirectly retain, work with, coordinate, communicate or collaborate with the
following asbestos screening companies known commonly as N&M, Inc.,
Respiratory Testing Services, Inc., and/or Healthscreen, Inc.? If so, please provide
details including the matter, the relevant dates, and the nature of the retention,
work, coordination, communication, or collaboration.

Response: | did not. | have made diligent inquiry with my firm and have been advised
that Healthscreen, Inc., may have been involved as experts in some cases.



ADDENDUM A

LIST OF LAWSUITS

Tobacco

Blaylock et al. v American Tobacco Co. et al,
Circuit Court, Montgomery County, No. CV-96-1508-PR

State of Alaska v. Philip Morris, Inc., et al, Superior Court, First Judicial District of Juneau, No.
1JU-97915 CI (Alaska)

State of Hawaii v. Brown & Williamson Tobacco Corp., et al., Circuit Court, First Circuit, No.
97-0441-01 (Haw.)

State of Idaho v. Philip Morris, Inc., et al., Fourth Judicial District, Ada County, No. CVOC
9703239D (ldaho)

State of lowa v. R.J. Reynolds Tobacco Company et al., lowa District Court, Fifth Judicial
District, Polk County, No. CL71048 (lowa)

State of Kansas v. R.J. Reynolds Tobacco Company, et al., District Court of Shawnee County,
Dividion 2, No. 96-CV-919 (Kan.)

leyoub v. The American Tobacco Company, et al., 14™ Judicial District Court, Calcasieu Parish,
No. 96-1209 (La.)

Commonwealth of Massachusetts v. Philip Morris Inc., et al., Middlesex Superior Court, No. 95-
7378 (Mass.)

Kelley v. Philip Morris Incorporated, et al., Ingham County Circuit Court, 30" Judicial Circuit,
No. 96-84281-CZ (Mich.)

State of Montana v. Philip Morris, Inc., et al., First Judicial Court, Lewis and Clark County, No.
CDV 9700306-14 (Mont.)

State of New Jersey v. R.J. Reynolds Tobacco Company, et al., Superior Court, Chancery
Division, Middlesex County, No. C-254-96 (N.J.)

State of New York et al. v. Philip Morris, Inc., et al., Supreme Court of the State of New York,
County of New York, No. 400361/97 (N.Y.)

State of Ohio v. Philip Morris, Inc., et al., Court of Common Pleas, Franklin County, No.
97CVHO055114 (Ohio)



State of Oklahoma, et al. v. R.J. Reynolds tobacco Company, et al., District court, Cleveland
County, No. CJ-96-1499-L (Okla.)

State of Oregon v. The American Tobacco Co., et al., Circuit Court, Multnomah County, No.
9706-04457 (Or.)

Rossello, et al. v. Brown & Williamson Tobacco Corporation, et al., U. W. District Court, Puerto
Rico, No. 97-1910JAF

State of Rhode Island v. American Tobacco Co., et al., Rhode Island Superior Court, Providence,
No. 97-3058 (R.1.)

State of South Carolina v. Brown & Williamson Tobacco Corporation, et al., Court of Common
Pleas, Fifth Judicial Circuit, Richland County, No. 97-CP-40-1686 (S.C.)

State of Utah v. R.J. Reynolds Tobacco Company, et al., U.S. District Court, Central Division,
No. 96 CV 0829W (Utah)

State of Vermont v. Philip Morris, Inc., et al., Chittenden Superior Court, Chittenden County,
No. 744-97 (Vt.) and 5816-98 (Vt.)

State of Washington v. American Tobacco Co. Inc., et al., Superior Court of Washington, King
County, No. 96-2-1505608SEA (Wash.)

McGraw, et al. v. The American Tobacco Company, et al., Kanawha County Circuit Court, No.
94-17-7 (W. Va.)

Lead Paint

State of Rhode Island v. Lead Industries Assn. C.A. No 99-5229

In Re Lead Paint Litigation, Case Code: 702-MT, Superior Court of New Jersey
City of Cincinnati v. Sherwin-Williams et al., C.A. No. A0611226

City of Columbus v. Sherwin-Williams et al., 06CVH-16480

Ohio v. Sherwin-Williams et al., 07CVC-04-4857

City of East Cleveland v. Sherwin-Williams et al., CA No CV-06-602785

City of Athens v. Sherwin Williams, et al., C.A. No. 07CI136

City of Massillon v. Sherwin-Williams et al., C.A. No. 07 CV 01224

City of Canton v. Sherwin-Williams et al., C.A. NO. 06 CV 05048



City of Dayton, Ohio v. Sherwin-Williams, et al., C. A. No. 07 CV 12701

City of Cleveland v. Sherwin-Williams et al., C.A. No. CV-06-602785

City of Lancaster v. Sherwin-Williams et al., C.A. No. 06 CV 1055

City of Toledo v. Sherwin-Williams et al., C.A. No. G-4801-CI-200606040

City of Youngstown v. Sherwin-Williams, et al., C.A. No. 07-CV-1167

City of New York Housing Authority v. Lead Industries Assn., Index No. 14365/89, IAS Part 39

County of Santa Clara, et al. v. Atlantic Richfield Company, et al., Case No. CV 788657

Other

Kurikose v. Fed. Home Loan Mortgage Co., No. 1:08-cv-7281 (JFK) (S.D.N.Y); Motley Rice
represents movant Richard H. Moore, as Treasurer of the State of North Carolina and as the Sole
Trustee of the North Carolina Retirement Systems

Various individual asbestos cases on behalf of Bob Whittaker, Director, Division of Workers'
Compensation Funds, Commonwealth of Kentucky Labor Cabinet

State of Oklahoma v. Tyson Foods, Inc., et al., 4:05-cv-00329-GKF-PJC, N.D. Okla.
Inre: W.R. Grace & Co., et al., Case No. 01-01139 (JKF), D. Del. (Bankruptcy) - Claims No.

6937-6944 (State of Washington claims); Claims No. 6945-6947 (Port of Seattle claims); Claims
No. 3405 (Fargo Housing and Redevelopment Authority claims).
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NESS, MOTLEY, P.A.
EMPLOYMENT AND COMPENSATION AGREEMENT

This Empioyment and Compensation Agreement (the “2003 Agreement™) is entered into
this 30™ day of January, 2003, by and among the undersigned attormeys {the S gnatories™) and
Ness, Motley, P.A. (¥k/a Ness, Motley, Loadhol:, Richardson & Poole, Professional Association,
a'l/a Ness, Motiey, Loadholt, Richardson & Poole, P.A., a/kia MNess, Motley, Loadhalt,
Richardsen & Poole, Professional Association, dbia Ness, Motley, PLAL) (*Ness Motley™).

WITNESSETH:

WHEREAS, on Apni 1, 1999, Ness Motley and certain attorneys signatory thereto (the
#1999 Signatories”) entered into the Ness, Motley, Loadholt, Richardson & Poole, P A,
Employment and Compensation Agreement dated March 31, 1999 and effective as of October 1,
1998 (the “1999 Agreement™), a copy of which is attached hereto as Exhibit A

WHEREAS, Thomas D. Rogers (“Rogers”) and Ness Motley entered into the Agreernent
and Release of June 30, 1999 between Rogers and Ness Motley {the “Rogers Agreement™),
thereby making Rogers a signatory to the 1999 Agreement and thus a 1999 Signatory,

WHEREAS, Ness Motley, the 1999 Signatories (including Rogers), Charles Patrick
(“Fatrick”}, and Michael Brickman {“Brclunan™) entered into the Agreement and Release of
December 6, 1999 (the “Patrick/Brickman Agreement™), thereby making Patrick and Brickman
signatones to the 1999 Agreement and thus 1999 Signatories;

WHEREAS, Paragraph 14(a) of the 1999 Agreement provides that the 1999 Agreement
shalt be in full force and effect until December 31, 2002 and its terts and provisions shali
continue on after December 31, 2002 unti! affirmativeiy replaced after Decernber 31, 2002 by

another conipensation agreement expressly replacing and superseding the 1999 Agresment;

COLTMIA 73786307
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WIHEREAS, Paragraph 14{A} of the 1999 Agreement further provides that the
replacernent and supersedure of the 1999 Agreement requires the approval of persons listed on
Exhibit A to the 1992 Agveement holding in the aggregate at feast 6(% of the total of the
weighted percentages set forth on Exhibit A to the 1999 Agreement held by those persons who
are members of Ness Motiey at the thine that the 1999 Agreement 15 replaced and superseded;

WHEREAS, the persons listed on Exhibit A to the 1999 Agreement who are members of
Ness Motley as of the date first written above and who have the right to vote on the replacement
and supersedure of the 1999 Agreement, and their respective weighted percentages applicable to
determimng the 60% aggregate weighted percentage necessary to approve the replacement

agreement, are as follows:

Individual Weilghted Perceniace
Motley 45.04%
Rice 26.52%
Hulzey 9.06%
Ritter 5.86%
MeConnell, I 5.79%,
Allston 2.61%
Hemck 1.07%
Cottingham (0.65%
Boiter 0.81%
Cone 1.07%
McConnell, B. (1.52%

WHEREAS, of the persens listed on Exhibit A to the 1999 Agreement who are members
of Ness Motley as of the date first wntten above, the affirmative vote of Ronald L. Motley and
Ipseph F. Rice exceeds the 60% weighted vote requirement to replace and supersede the 1999
Agreement,

WHEREAS, Paragraph 14(B) of the 1999 Agreement provides that Paragraphs 8, 9, 10,

12, 13, and 13({B)-(G) shall continue in effect indefinitely bevond the life of the 1999 4 preement
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25 io the iawyers identified in Paragraph 15(B) of the 1999 Aereement, regardiess of other
changes tn any subsequent agreemant;

WHEREAS, certain provisions regarding Paragraph 5 of the 1999 Agreement were laler
clarified, modified, and amended by the Arbiration Award dated November 12, 2001 and
delivered Decermnber 11, 2001 {the “Arbitration Award™), a copy of which is attached hereto as
Exhibut B; and

WHEREAS, Mess Motley and the Signatories {collectively, Ness Motley and the
Stgnatones shall be referred to as the “Parties™ and each individually as a “Parly™) desire to
adopt this 2003 Apreement to replace and supersede the 1999 Agreement;

NOW THEREFORE, based upon the mutual covenants and agreements contained herein
and other good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged, the Parties hereto agree 25 follows:

L Effective Date of 2003 Agreement. The effective date of this 2003 Agreement 15

fanuary 1, 2003 {the “Effective Date™). As of the Effective Date, this 2003 Agreement
supersedes and replaces in its entirety the 1999 Agreement, except ag expressly provided in
Paragraph 2 of this 2003 Agreement. Thus no person who is to receive compensation under this
2003 Agreement 13 entitled 1o any compensation from Ness Motley not specifically set forth or
identified in this 2003 Agreement or in the Surviving 1999 Provisions {as defined hersinafter).

2. Survival of Certain Provisions of the 1999 Agreement. Paragraphs 8, 9, 10, 12,

13, and 15{B}-(G} of the 1999 Agreement (the “Operative Provisions"), as well ag Paragraphs
8(B), 15(A4), 15(H), 1513, 19, 21(B}, 22, 23, 24, 25, 26, 27, 28, 29 and 30 of the 1999 Agreement
wluch are ancillary fo the Operative Provisions {the "Related Provisions,” and together with the

Operative Provisions, the "Surviving [999 Provisions™), shall continue in efiect indefinitely and
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rematn unchanged as 1o the lawyers identified in Paragraph F3(B) of the 1999 Agreement,
provided, however, that the survival of the Related Provisions shall be subject to their
amendment or replacement in accordance with Paragraph 20 of thus 2003 Agreement.

3 (ioverning Organizational Documents. It is the understanding and agreement of

the Parties that the corporate organizational documents, including but not hmited 1o the Articles
of Incorporatien, Articles of Amendiment and By-Laws, as amended, of Ness Miotley (the
“Organizational Documents”), remain mn full force and effect. All payments under tins 2003
Agreement are for past, present and furure services rendered as current and/or {ormer employees
of Mess Matley; provided, however, that the nghts of the 1999 Sipnatories shall be deemed to
have vested under the Surviving 1999 Provisions {subject to the reservation of the right to amend
the Related Provisions) without the necessity of any of the 1999 Signatonies providing any
further services to Ness Motley.

4, Full Time Work, Best Efforts and Part-Time Law School Positions.

{A)  All attommeys employed from e to time by Ness Motley (=ach
individually known as 2 “Ness Motley Attorney™ and collectively known as the “Ness Maotley
Attorneys™) are expected 1o devote their best efforts to the business of Ness Motley and to work
full time, except as set forth in Paragraph 4(B) hereof, on behalf of Ness Motley, in a competent,
professional and ethical manner. All compensation received by any Ness Motley Attorney in
connection with the business of Mess Motley (1.2, for the performance of work and/or
professional legal services while such attorney iz employed by Ness Motley) shall be conndered
due and owing to Ness Motley except ag otherwise unanimously agreed to in writing by the

members of the Board of Dhirectors of Ness Motley (the “Board™).
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(B) All Parties agree and acknowledge that participation as a part-time lecturer
or leaching at a iaw school part-time (not to exceed £5% of such lawyers™ time} will be pernitted
and will be deemed not inconsistent with his or her duties and responstbilities under the
nrovisions of this Paragranh 4. Any compensation sarned over and above reasonable out-of-
pocket expenses as such part-time lecturer or teacher shall e considered Ness Motley mcome,
and shall be due and owing to Ness Motley.

5. Compensation under 2003 Agreement. All legal fees and other money

{“Income”) received by Ness Motley {e.g., »mcluding interest or investrment income by Ness
Motley) on or after January 1, 2003 not govemned by the Surviving 1999 Provisions shatl be
governed selely and exclusively by this 2003 Agreement, the Oreanizational Documents, and the
employment or compensation agreements (if any) between Ness Motley and its employees. Ness
Mouotley’s obligations to disburse Income received are unfunded and unsecured and are
contractual rights against Ness Motley only, and Ness Motley's obligations to disburse Income
hereunder become due and owing only afier Ness Motley receives such Income. There is no
present right of any Ness Motley Attorney to Income not yer received by Ness Motley, and no
Ness Motley Attorney has any direct interest in, claim to, ownership interest in, or security
interest, hen, or encumbrance of any kind whatsoever on, Income received by Ness Motley or in
or on Ivess Motley's rights to receive such Income.

&, Personal Assistants. Duning the term of this 2003 Agreement, in order to make
Ronald L. Motley more productive to Ness Motley, Ronald L. Motley shall be provided a runmer
at lus dhscrenon and personat direction and at Ness Motley’s expense so long as the annual cost
does not exceed Twenty Five Thousand Dollars ($25,000.00}. Joseph F. Rice may use Lloyd

[aniels for any uses that in ms discretion make Josepb F. Rice more productive for Ness Motley.,
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Furtiter, Ronald L. Motley shall be provided a business development cxpense account not 1o
exceed One Hundred Thousand Dollars (5106,000.001 annually. 1n order o recerve the money,
Ron Motlev must provide documentary evidence to support the tax deductibility of this payment
by Ness Motley. This sum shall be due and payable on March 31 foliowing the year of the
expenditure.

7. Dreductions from General Compensation. Any payments rnade pursuant to the

Surviving 1999 Provisions shall be deducted prior to determining general compensation under
Paragraph § hereoi.

8. (reneral Compensation. All net Income recerved by Ness Motley but not
otherwise expressly addressed in the Surviving 1999 Provisions or in this 2003 Agreement may
be disbursed as compensation for services rendered to the employees of Ness Motley on an
annual basis as and when determined by the Board.

9. Sevgrance Rights of Signatories. There are severance forrmulae presently in effect

for al] Signatories that have an employment or compensation agreement with Ness Motley,
Those existing smployment or compensation agreements, and all severance payments due
thereunder upon termination of employment with Ness Motley, shall remain unaltered and m
effect. 1f a Signatory or other Ness Motley Attorney did not and does not sign an employment or
compensation agreement with Ness Motley providing for severance nghts, no severance rights
exist or shall exist, and no sach rights are created by ths 2003 Agreetnent.

10, Term of 2003 Agreement. This 2003 Agrecment shall be in full force and effect

from January 1, 2003, until Decernber 31, 2025,
11, Incentive Bonuses. The Board shall have the authority, but not the obiigation, to

award an incentive honus up to 2 maomun of 2.5% of the net Income actually received by Ness
. -
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Muotley on any identifiable project or case (except amounts subject to the Surviving 1999
Provisions) to any Mess Motley Attorney. The award may be granted before, during, or after the
project or case. The purpese of the incentive bonuses is to more fairly compensate attormneys for
extraordinary and superlative effort, ingenuity, creativity, and resuit and to motivate attormeys for
the benefit of Ness Motley's chents. Tt is recognized that Ness Motley expects excellent quality
work from all attorneys at all times; the incentive bonuges are for work over and above that level
of work,

12, Composition of Commrttees. The composition of any commitiee provided for

under the terms of this 2003 Agreement (including, withow limitation, the removal or
replacement of members thereof} shal] be determined by the Board.

13.  Transfer of Fee Awards. In order to cnhance and protect the rights of the 1999

Signatories under the Operative Provisions, it has been proposad that (a) Ness Motley's
ownership of and nghts to receive payments under the tobaceo fee awards {the “Fee Awards™)
referenced in Paragraph 15 of the 1999 Agreement be transferred to one ot more single-purpose
bankruptey remote limited liability compames (“LI1.Cs"™) and that such LLCs be further
authonized to transfer and assign participation or other interests to other LLCs either owned by
the transfernng LLCs or Ness Motley or to third-party firms with an interest in such Fee Awards,
and (o) Ness Motley’s LLC interests may be transferred to 2 deferred compensation trust for the
penefit of the 1999 Signatories and others and income received thergon be paid pursuant to a
deferred compensation plan. To the extent necessary, if at all, the Signatones hereunder consent
w the above-deseribed transfer of the Fee Awards and the LLC interests under terms, conditions,

and docurnents approved by the Board.
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14, Agreement to Arbitrate. Any controversy, claim, dispute andior interpretation

arising out of or relating to this 2003 Agreement or the Organizational Documents {any such
matier is an “Arbitration Claun™), or the breach thersod, shail be scitled only by private binding
nonappealable arbitration adrminisiered by the American Arbitration Association under its
appitcable rules. The American Arbitration Associanion shall be contacted in accordance with its
apphicable rules by anyone with an Arbitraten Claim, and the American Arbitration Association
shall follow its applicable ruies to have an arbitrator or arbitrators appointed, provided, however,
that ail artitrators must be attorneys. The arbitrator or arbitrators, upon gq::‘rod cause shown and
consistent with the expedited nature of arbitration, shall order discovery, the conduct of
depositions and the use of interrogatories in any arbitration tnitiated pursuant to this 2003
Agreement; however, the arbitrator or arbitrators may place such timitations on the conduct of
such discovery as the arbitrator or arbatrators shall deem appropnate, in his or her or their
discretion, Any arbitration initiated pursuant to this 2003 Agreement shafl take place in either
Charleston, South Carolina or in Mount Pleasant, South Carolina. Mulnple arbitrations
mvolving the same or substantially similar Arbitration Cl.aims may be consclidated either by
agreement of the parties to the arbitrations or by court order.

15, Governance. Ronald B, Motley and Joseph F. Rice are the Sharsholders of Ness
Muotley (the “Shareholders™). Pursuant to the Organizational Documents, on January 30, 2003,
the Shareholders have unammaoisly elected Ronald L. Motley and Joseph F. Rice as the sole
members of the Board. Members of the Board shall serve pursuant to the Organizational
[3ocumnents. There shall be no executive committes unless created by the Board separate from

this 2003 Agreement.
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146, {opfidentiality. The Signatories affirm: and recognize that certain matters

regarding the operation of Ness Motley are confidential and privileged (for exampie, chent
confidences), and agree not to disclose any such matters to any third party not related to Ness
Motley unless agreed to by Ness Motley or required by law. This Paragraph 16 15 not meant to
restrict any Signatory's practice of law or participation 1o any bona fide educational program
whether as part of a continuing legal education program and/or a university or law school
curriculum provided that client confidentiality is appropriately protected. This Paragraph 16
may be enforeed in equity or the law, and it 15 recognized by the Signatories hereto that such
breach would subject the person breaching this prevision to substantial and punitive damages by
MNess Motley,

i7. Representations And Warranties by Signatogies. Each Signatory represents and

warrants that, to the Signatory’s best knowledge, the execution and delivery by the Signatory of
this 2003 Agrezment does not, and the performance by the Signatory of the Signatory’s
obligations hereunder shail not, with or without the giving of notice or the passage of time, or
both: (a) violate any judgment, writ, injunction, or order of any court, arbitrator, ot governrmerutal
agency applicable to the Signatory, or (b) conflict with or result in the breach of any provisions
of or the wermination of, or constitute a default under, any agreement o which the Signatory is a
party or by which the Signatory 15 or may be hound.

I8, Binding Effecr; Delegation By Signatores Of Duties Protubited. This 2003

Agreement shall inure to the benefit of, and shall be binding upon, the Parties hereto and their
respective successors, heirs, and legal representatives and, in the case of Ness Motley, its
successors and assigns who assume Ness Motley's obligations hereunder. The terms

“successors. heirs, and legal representatives” shall mean that person or persons who shall be
p P i Y
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desigmated by such Signawry by an instrumens o writing filed with Ness Motley, as the
successor, heir andior lega! representative to such attorney. Amounts pavable under this 2003
Agreement with respect to or as a result of such Signatory’s death shall be paid to such
designated successor, hewr and/or jegal representative. if no successor, heir and/or lezal
representalive has been so designated by a Signatory, then his or her successor, heir and/or legal
representative shall be hus or her estate. The duties and covenamts of the Signatories to this 2003
Agreement, being personal, may not be deiepated.
12 Motices, All potices, consents, waivers, and other communications under this
2003 Agreement must be in writing and shall be deemed to have been dulv given when {a)
delivered by hand (with written confirmation of recetpt), (b) sent by facsimile (with written
confirmation of receipt), provided that a copy is mailed by regisiered mail, retum receipt
requested, or (¢) when received by the addressee, if sent by a nationally recoenized overnight
delivery service (receipt requested), in each case to the appropriate addresses and {acsimile
numbers set forth below {or to such other addresses and facsimile numbers as a party may
designate by notice to the other parties):
If to Ness Motley: 28 Bridgeside Boulevard, Mt Pleasant, South Caralina 29464
Telephone: (843} 216-9000
Telecopy: (843) 216-9450

Attention: Fonald L. Motley
Joseph F. Rice

i to a Signatory: At the addresses set forth below their names on the signature pages
of this 2003 Agreement.

24 Entize Agreement. This 2003 Agreement contatns the entire agreement between

the Parties with respect to the subject matter hereof and supersedes ail prior agreements and

understandings, oral or wtten, between the Parties hereto with respect 1o the subject mauer
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hereof, except as otheranse expressiv provided in this 2003 A greement, the Organizational
Documents and the employment or compensation agrecments (if any) between Ness Motley and
the individual Signaiones. The terms and provesions of thig 2003 Agreement and the Related
Frovisions may be amended or replaced from time 1o time by the written agreement of the Board
and persons listed below in this Paragraph 20 who are ernployees of Ness Motley at the time of
such amendment or replacement and who hold in the aggregate at least 60% of the total of the
weighted percentages set forth below n this Paragraph 20 that are held by employess of Ness

Maotley at the time of such amendment or replacement:

Individusal Weighted Percentage
Mlotley 48.04%

Rice 26.52%
Hulsey 9 06%

Ritter 5.86%
MeConnell, 1. 5.79%
Allstan 0.61%
Herrick 1.07%
Cottingham (r63%

Boiter 081%

Cone 1.07%%
MeConnell, B. {1.52%

21, Jurisdiction. Any action or proceeding seeking to enforce any arbitration award

rendered pursuant to this 2003 Apreement may be brought against any of the Parties in the courts
of the State of South Carolina in Charleston, South Caroling, or, if the claimant has or can
acquire jurisdiction, in any of the federal courts in Charleston County, South Carolina, and each
of the Parties consents 10 the junsdiction of and venue in such courts (and the appropniate
appellate courts) in any such action or proceeding and watves any objection to venue laid therein.
Process in any action or proceeding referred to in the precading sentence may be served on any

Party anywhere in the world.
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22 Paragraph Headings, Construction. The headings of Paragraphs in this 2003

Agreement are provided for convenience onlv and shall not affect its construction or
Interpretation.  Ali references to “Paragraph™ or “Paragraphs” refer to the corresponding
Paragraph or Paragraphs of this 2003 Agreement unless otherwise specified. All words used in
this 2003 Agreement shali be construed to be of such gender or number as the circumstances
require. Uinless otherwise expressly provided, the word “including” does not limit the preceding
words or terms.

23. Severability. If eny provision of this 2003 Agreement is determined to be illegal,
invalid or unenforceable, such provision shall be fully severable and the remaining provisions
shall remain 1n fult force and effect and shall be construed without giving effect to the itlegal,
invalid et unenforceable provisions, and if any provision is determined to be tllegal, invalid or
unienforceable in any jurisdiction or as to any person, it shall not be iliegal, invalid or
unenforceabie in any other jurisdiction or as applied to any other person.

24, Counterparts. This 2003 Apgreement may be executed in one or more counterparts
{including by facsimile or telecopier), each of which shall be deemed to be an original copy of
this 2003 Agreement and all of which, when taken together, shall be deemed to constitute one

and the same agreement,
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25 Coverning Law. This 2003 Agreement and the rights and obhigations of the

Pacties under this 2005 Agreement shall be govemed by and construed and interpreted i

accordance with the laws of the State of South Carohna without regard to conflicts of laws

principles.
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IN WITNESS WHEREQF, the Partjag hereby have executed and delivered this 2083

Ronaid L. Motley

28 Bridgeside Boulc‘vnrd
P.C. Box 1792

Moum Pleasani, SC 29465

W&nt as of mcﬁ?uve written.

Joseph F, Rice

28 Bridgeside Boulevard
P.0. Box 1792

Moust Pleasant, SC 29455

Paul H, Hulsey

28 Bridgeside Boulevard
P.C. Box 1792

Mount Pleasant, SC 25465

NESS, MOTLEY, P.A.

By:

Neme: losenh F. Rice

Tidle:

By: ﬁyﬁ»fﬁ/

Name: Ronald L. Moticv

Title:

COLURMDEA 37865vY
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Jehn J. McConnell, Jr.

321 South Mein Strast, Suite 402
P.Q. Box 6087

Providence, RT 02940

Ann Ritter

28 Bridgeside Boulevard
P.O.Box 1762

Mount Pleasant, SC 26455



IN WITNESS WHEREOF. the Parties hereby have executed and delivered this 2003

Agreement as of the date flrst above written.

Fonaid L. Motley

28 Bridgeside Boulevard
P.0O. Box 1792

Woumnt Pleasant, SC 294£5

Jhseph F. Rice

28 Bnidgeside Boulevard
P.C. Box 1792

Mount Pleasant, SC 29465

Paul H. Huisey

28 Bridgeside Boulevard
P.G. Box 1792

Mount Pleasant, 5C 29465

NESS, MOTLEY, P.A.

By: km@?\\QM

MNarne: iloshnh F Rice

Title:

By:

Name: Ronald L. Miotley

Title:

COLUNBIA 73756547
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John J. McConnell, Jr.

321 South Main Street, Suite 402
P.O. Box 6067

Providence, R] (2940

Ann Ritter

28 Bridgeside Boulevard
PO Box 1792

Mount Pleasant, SC 29465
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IN WITNESS WHEREOF, the Parties hereby have executed and delivered this 2003

Agreement as of the date {irst above written.

Ronald L. Motley John J. McConnel, Jr.

28 Bridgeside Boulevard 32} South Main Street, Suite 402
P.Q). Box 1792 P.0. Box 667

Mount Fleasant, SC 20465 Providence, BRI (2940

Joseph F. Rice Ann Ritter

28 Bridgeside Boulevard 28 Bridgeside Boulevard

P.O. Box 1792 P.0 Box 1792

Mount Pleasant, SC 29465 Mount Pleasant, 3C 25465

Faul H. Hulsey
28 Bridgeside Boulevard
P.O. Box 1792

Mount Pleasant, SC 29465

NESS, MOTLEY, P.A.

By
MName: Joseph F. Rice
Title:

By:
MName: Ronald L. Moiley
Title:
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IN WITNESS WHEREQF, the Parties hereby have executed and delivered this 2003

Agreement as of the date first above written, : H (] )
" e %% il

Romald L. Motley Iohn J. McConnell, Jr.

28 Bridgeside Boulevard 321 South Main Street, Suitc 402
PO Box 1792 B.O. Box 6067

iMaount Pleasant, SC 29465 Providence, RI 02040
Joseph F. Rice Ann Ritter

28 Bridgeside Boulevard 28 Bridgeside Boulevard
P.{. Boyx 1792 P.O. Box 1792

Mount Pleasant, SC 29465 Mount Pleasant, 3C 29465
Paul H. Hulsey

28 Bridgeside Boulevard

P.0. Box 1792

Mount Pieasant, SC 29465

NESS, MOTLEY, P.A.

By,
Mame: Joseph F. Rice
Title: __

By:
Name: Ronald L. Motley
Title:

COLUMBIA 737865v7 14



IN WITNESS WHEREQF, the Parties hereby have executed and delivered this 2003

Agreement as of the date first above written.

Ronaid L. Motley John J. McConnell, Jr,

28 Bridgeside Boulevard 321 South Main Street, Suite 402
P.O Box 1792 P.C. Box 6067

Mount Pleasant, SC 29465 Providence, R 02940
Joseph F. Rice Ann Ritter

2% Bridgeside Boulevard 28 Bridgeside Boulevard
P.O. Box 1792 P.O. Box 1792

Mount Pleasant, SC 29465 Mount Pleasant, SC 20465
Faul H. Hulsey

28 Bridgeside Bouievard

PO, Box 1792

Maount Pleasant, SC 29465

NESS, MOTLEY, P.A.

By:
Name: Joseph F. Rice
Title:

By:
Name: Ronald L. Motley
Title:
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Responses of John J. McConnell, Jr.
Nominee to be United States District Judge for the District of Rhode Island
to the Written Questions of Senator Tom Coburn, M.D.

Please identify all not-for-profit organizations that you have represented in a pro
bono capacity and briefly describe the matter(s) at issue.

Response: | have represented RI Arc, formerly known as the Rl Association for
Retarded Citizens with various legal issues involving community residences and
services for people with developmental disabilities. | have represented Trinity
Repertory Company, a local regional theatre in a few business matters including return
of a security deposit and notice to prior donors about an endowment issue. | have
reviewed my records and these are the two not-for-profit organizations that | could
determine that | had represented.

Please explain your role at the Motley Rice firm involving asbestos litigation.

Response: Since 1986, | have been an attorney representing workers who suffered
injuries caused by exposure to asbestos. | have litigated their claims in state and federal
courts and been involved with filing administrative claims.

Did you or your law firm ever pursue unimpaired asbestos claims in state or
federal court? If so, describe when and where you brought such claims.

Response: Yes, if the law of the state recognized such claims, we would pursue them
on behalf of our clients. My firm has represented tens of thousands of workers who
suffered injuries caused by exposure to asbestos in all 50 states. My firm has never
emphasized its practice in the representation of unimpaired asbestos claims.

a. Do you or your law firm have any involvement with existing asbestos
bankruptcy trusts formed under 524(qg) of the federal bankruptcy code? If
so, please explain in detail the nature of such involvement.

Response: | have had no involvement.

Members of my firm have had various roles with existing asbestos bankruptcy
trusts. Joseph F. Rice, a member of Motley Rice LLC, currently serves as a
member of the trust advisory committee for several of the existing bankruptcy
trusts, which are listed below. Motley Rice LLC, as the attorneys for its
individual clients, submits and processes claims to various existing bankruptcy
trusts.

AC&S, Inc. Bankr. D. Del. No. 02-12687

Armstrong World Industries, Inc. Bankr. D. Del. No. 00-4471




Babcock & Wilcox Co. Bankr. E.D.La. No. 00-10992

Celotex Corp. Bankr. M.D. Fla Nos. 90-10016-8B1, 90-
10017-8B1

Dresser Il Bankr. W.D. PA. No. 03-35592

Federal Mogul Bankr. D. Del No. 01-10578

G-I Holdings Bankr. D.N.J. Nos. 01-30135 and 01-38790

Kaiser Aluminium Corp. Bankr. D.Del. No0.02-10429

Keene Bankr. S.D.N.Y. No. 93B 46090,96 CV 3492

Johns-Manville Corp.

S.D.N.Y., E.D.N.Y.

No0.82-B11656 through 82 B
11676

MH Detrick Bankr. N.D. Ill. No. 98 B 01004

Owens Corning Corp. Bankr. D. Del. No. 00-03837

Rock Wool Bankr. N.D.Ala. Nos. CV-99-J-1589-S.BK -96-
08295-TBB-11

Rutland Fire Clay Bankr. D.Vt. No. 99-11390

Shook & Fletcher Bankr. N.D. Ala No. 02-02771-BGc-11

United States Gypsum Corp. Bankr. D. Del. No. 01-2094

W.R. Grace Co. Bankr. D. Del No.s 01-1139, 01-1140

b. Have you or your law firm been involved in the formation and confirmation
of an asbestos bankruptcy trust under section 524(g) of the federal

bankruptcy code?

Response: | have had no involvement.

Members of my firm have had various roles with the formation and confirmation
of asbestos bankruptcy trusts. Motley Rice LLC represents clients who are
representative members of the Asbestos Claims Committee. The Asbestos Claims
Committee is a committee appointed by the United States Trustee for the relevant
District to address the issues of the various asbestos claimants as it relates to the
particular debtor. Joseph F. Rice, a member of Motley Rice LLC, has been
involved in the formation and confirmation of various asbestos bankruptcy trusts,

which are listed below.

Durabla Corp. Bankr. D. Del No. 09-14415

AC&S Bankr. D. Del. No. 02-12687

Congoleum Corp. Bankr. D. N.J. No0.03-51524

Babcock & Wilcox Bankr. E.D.La No. 00-10992

Combustion Engineering Bankr. D. Del. No. 03-10495

Celotex Bankr. M.D.Fla. Nos. 90-10016-8B1, 90-

10017-8B1
Federal Mogul Bankr. D. Del No. 01-10578
G-I Holdings Bankr. D.N.J. Nos. 01-30135 and 01-38790

Johns-Manville Corp.

S.D.N.Y., E.D.N.Y.

No0.82-B11656 through 82 B
11676




Keene Bankr. S.D.N.Y. No. 93B 46090,96 CV 3492

MH Detrick Bankr. N.D. Ill. No. 98 B 01004

North American Refractories Corp. Bankr. W.D. PA. No. 02-20198

Owens Corning Corp. Bankr. D. Del. No. 00-03837

Pittsburgh Corning Corp. Bankr. W.D. PA No. 00-22876

Rock Wool Bankr. N.D.Ala. Nos. CV-99-J-1589-S.BK -96-
08295-TBB-11

Rutland Fire Clay Bankr. D.Vt. No. 99-11390

Shook and Fletcher Bankr. N.D. Ala No. 02-02771-BGc-11

United States Gypsum Corp. Bankr. D. Del. No. 01-2094

W.R. Grace Co. Bankr. D. Del No.s 01-1139, 01-1140

c. Do you agree that asbestos bankruptcy trusts formed under 524(g) of the
federal bankruptcy code should operate in a structure and manner necessary
to give reasonable assurance that the trust will value, and be able to pay,
similar present and future claims in substantially the same manner?

Response: Yes.

d. Do you have any concerns that asbestos bankruptcy trusts formed under
524(qg) of the federal bankruptcy code are specifically structured and
operated to thwart attempts to obtain information regarding trust claimants
who are also making claims of other 524(g) trusts or who are suing solvent
defendants in the tort system?

Response: | do not have the information necessary to have any opinion on this
matter. | have had very little dealings with asbestos bankruptcy trusts, other than
to cause to be filed administrative claims on behalf of some of my clients.

e. Have you recovered any attorneys’ fees as a result of the filing of a claim
with any asbestos bankruptcy trust formed under 524(g) of the federal

bankruptcy code?

Response: Yes.

f. Do you think that asbestos bankruptcy trusts formed under 524(g) of the
federal bankruptcy code have adequate internal controls and safeguards to
prevent fraudulent claims from being submitted?

Response: | do not have the information necessary to have any opinion on this
matter. | have had very little dealings with asbestos bankruptcy trusts, other than
to cause to be filed administrative claims on behalf of some of my clients.

g. Do you think that asbestos bankruptcy trusts formed under 524(g) of the
federal bankruptcy code should have greater cooperation and transparency
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to prevent the possibility of duplicate payments made by the trusts to the
same claimants?

Response: Yes.

Do you think that asbestos bankruptcy trusts formed under 524(g) of the
federal bankruptcy require additional oversight from the Congress?

Response: | do not have the information necessary to have any opinion on this
matter. | have had very little dealings with asbestos bankruptcy trusts, other than
to cause to be filed administrative claims on behalf of my clients.

Do you think that asbestos plaintiffs who bring claims in the tort system
should disclose to the court and the defendants their previous or future
asbestos bankruptcy trust filings?

Response: | think every party should comply fully with their obligations of
candor to the tribunal. As to whether any particular information should be
disclosed, including asbestos bankruptcy trust filings, it would depend on what
the particular state law and circumstances require.

Did you have any involvement in efforts to oppose or support proposed
federal legislation to address problems with asbestos litigation during the
108™, 109™, or 110™ Congresses?

Response: No.

. Should prevailing legal standards governing expert witness testimony apply
to asbestos litigation pursued in state and federal courts?

Response: Yes, the prevailing legal standard in state and federal courts applicable
to expert witness testimony should also apply to experts in asbestos litigation.

Should asbestos claimants show an illness before securing compensation
against an asbestos defendant in the tort system?

Response: Yes.

. Should asbestos claimants show substantial exposure to a product of an
asbestos defendant before securing a recovery in state or federal court
against that defendant?

Response: Like any litigant, an asbestos claimant should have a good faith basis
under the law for all claims made in court, which would include substantial
exposure where required by law. The law on what an asbestos claimant must
show varies amongst states.



4. After the Rhode Island Supreme Court issued its ruling overturning the verdict in
your lead paint litigation, did you have any discussions with any Justice of the
Rhode Island Supreme Court regarding either the case generally or the decision in
particular? If so, what was the date and substance of the discussion(s)?

Response: No.

5. According to Rhode Island Board of Elections files, you contributed $1,000 on
December 30, 1998, and $1,000 on November 1, 1998, to Sheldon Whitehouse’s
1998 campaign for Rhode Island Attorney General. Did you make any other
contributions to Senator Whitehouse’s 1998 campaign for Rhode Island Attorney
General?

Response: Not to my knowledge. | do not recall any other and, in answering this
question, I rechecked my personal records and publically available databases.

a. Did Motley Rice or any attorney at Motley Rice make any contributions to
Senator Whitehouse’s 1998 campaign?

Response: Rhode Island election law has prohibited contributions from
corporations. Motley Rice LLC did not make any such contributions. | do not
know of any attorney affiliated with Motley Rice (other than the two contributions
I made) who contributed to Senator Whitehouse’s Attorney General campaign.

6. You cited Democrat presidential candidate Bill Bradley’s strong pro-gun control
views as one of the main reasons you supported him for president. Do you believe
the Second Amendment guarantees a fundamental right to own a firearm, and
that the right should be applied to the states?

Response: | have not formed a view on whether the Second Amendment should be
applied to the states and | understand that this is a pending question before the Supreme
Court of the United States. If confirmed as a U.S. District Judge, my personal beliefs
will have no role in my decision-making in the courtroom. | would be bound by
applicable Supreme Court and First Circuit precedent with regard to the scope and
reach of the Second Amendment, including District of Columbia v. Heller, and the
upcoming decision in McDonald v. Chicago.

7. In a5-4 majority opinion, the U.S. Supreme Court recently held in District of
Columbiav. Heller, 554 U.S. _ (2008), that the Second Amendment of the United
States Constitution “protects an individual right to possess a firearm unconnected
to service in a militia, and to use that arm for traditionally lawful purposes, such
as self-defense within the home.” As Justice Scalia’s opinion in Heller pointed out,
Sir William Blackstone, the preeminent authority on English law for the
Founders, cited the right to bear arms as one of the fundamental rights of
Englishmen. Do you personally believe the right to bear arms is a fundamental
right?



Response: | have not formed a view on whether the Second Amendment is a
fundamental right that should be applied to the states and | understand that this is a
pending question before the Supreme Court of the United States. If confirmed as a
U.S. District Judge, my personal beliefs will have no role in my decision-making in the
courtroom. | would be bound by applicable Supreme Court and First Circuit precedent
with regard to the scope and reach of the Second Amendment, including District of
Columbia v. Heller, and the upcoming decision in McDonald v. Chicago.

a. Do you believe that explicitly guaranteed substantive rights, such as those
guaranteed in the Bill of Rights, are also fundamental rights? Please explain
why or why not.

Response: | do not have an opinion on this matter, but if confirmed as a U.S
District Judge, 1 would be bound by applicable Supreme Court and First Circuit
precedent on this issue.

b. Is it your understanding of Supreme Court precedent that those provisions of
the Bill of Rights that embody fundamental rights are deemed to apply
against the States? Please explain why or why not.

Response: Yes. See, e.g., Duncan vs. Louisiana, 391 U.S. 145, 148-149 (1968)
(“The test for determining whether a right extended by the Fifth and Sixth
Amendments with respect to federal criminal proceedings is also protected against
state action by the Fourteenth Amendment has been phrased in a variety of ways in
the opinions of this Court. The question has been asked whether a right is among
those “’fundamental principles of liberty and justice which lie at the base of all our
civil and political institutions,”” Powell v. Alabama, 287 U.S. 45, 67 (1932); whether
it is “basic in our system of jurisprudence,” In re Oliver, 333 U.S. 257, 273 (1948);
and whether it is “a fundamental right, essential to a fair trial,” Gideon v. Wainwright,
372 U.S. 335, 343-344 (1963); Malloy v. Hogan, 378 U.S. 1, 6 (1964); Pointer v.
Texas, 380 U.S. 400, 403 (1965)”).

c. Heller further stated that “it has always been widely understood that the
Second Amendment, like the First and Fourth Amendments, codified a pre-
existing right.” Do you believe that the Second Amendment, like the First
and Fourth Amendments, codified a pre-existing right? Please explain why
or why not.

Response: The U.S. Supreme court has said that the Second Amendment codified
a preexisting right, and if confirmed as a U.S District Judge | would be bound by
applicable Supreme Court and First Circuit precedent on this issue.

d. Some have criticized the Supreme Court’s decision in Heller saying it
“discovered a constitutional right to own guns that the Court had not
previously noticed in 220 years.” Do you believe that Heller “discovered” a



new right, or merely applied a fair reading of the plain text of the Second
Amendment?

Response: | have not studied the history to an extent that would permit me to
have formed an opinion on the criticism described. As an opinion of the Supreme
Court, Heller is the law, and if confirmed as a U.S District Judge, | would follow
it.

8. Some people refer to the Constitution as a “living” document that is constantly
evolving as society interprets it. Do you agree with this perspective of
constitutional interpretation?

Response: No.

9. Since at least the 1930s, the Supreme Court has expansively interpreted Congress’
power under the Commerce Clause. Recently, however, in the cases of United
States v. Lopez, 514 U.S. 549 (1995) and United States v. Morrison, 529 U.S. 598
(2000), the Supreme Court has imposed some limits on that power.

a. Do you believe Lopez and Morrison consistent with the Supreme Court’s
earlier Commerce Clause decisions?

Response: Yes.
b. Why or why not?

Response: The Lopez and Morrison opinions are consistent with the Supreme
Court’s earlier Commerce Clause decisions because the decisions themselves so
indicate and the Court affirmed this opinion in Gonzales v. Raich, 545 U.S. 1
(2005).

10. In Roper v. Simmons, 543 U.S. 551 (2005), Justice Kennedy relied in part on the
“evolving standards of decency” to hold that capital punishment for any murderer
under age 18 was unconstitutional. | understand that the Supreme Court has
ruled on this matter, but do you agree with Justice Kennedy’s analysis?

Response: | do not disagree with Justice Kennedy’s analysis as the opinion of the U.S.
Supreme Court, which, if confirmed as a U.S. District Judge, | would follow.

a. Do you believe evolving standards of decency are relevant to a court’s
evaluation of the text of the Constitution or Bill of Rights?

Response: If confirmed as a U.S. District Judge, | would not look to “evolving
standards of decency” except where instructed to do so by the U.S. Supreme
Court or the First Circuit.



b. How would you determine what the evolving standards of decency are?

Response: If required to make such a determination, | would apply precedents
from the U.S. Supreme Court and the U.S. Court of Appeals for the First Circuit.

c. Do you think that a judge could ever find that the “evolving standards of
decency” dictated that the death penalty is unconstitutional in all cases?

Response: No. The U.S. Supreme Court has previously ruled that the death
penalty is a constitutional punishment and, therefore as a U.S. District Judge, |
would follow that precedent.

d. What factors do you believe would be relevant to the judge’s analysis?

Response: The only relevant factors in the analysis of this issue at the district
court level are those set forth by the U.S. Supreme Court in its decisions on the
issue.

11. In your view, is it ever proper for judges to rely on contemporary foreign or
international laws or decisions in determining the meaning of the Constitution?

Response: No.

a. If so, under what circumstances would you consider foreign law when
interpreting the Constitution?

Response: Not applicable.

b. Do you believe foreign nations have ideas and solutions to legal problems
that could contribute to the proper interpretation of our laws?

Response: No.

c. Would you consider foreign law when interpreting the Eighth Amendment?
Other amendments?

Response: | would not consider foreign law when interpreting the Eighth
Amendment unless required to do so by precedent from the U.S. Supreme Court
or the Court of Appeals for the First Circuit.

12. In Kennedy v. Louisiana, the Supreme Court held that the death penalty for the
crime of child rape always violates the Eighth Amendment. Writing for a five-
justice majority, Justice Kennedy based his opinion partly on the fact that 37
jurisdictions — 36 states and the federal government — did not allow for capital
punishment in child rape cases.



a. Given the heinousness of the crime, as well as the new information on the
federal government’s codification of capital punishment in child rape cases
under the UCMJ, do you believe Kennedy v. Louisiana was wrongly decided?
If not, why?

Response: | have not analyzed this opinion. Justice Kennedy’s opinion in
Kennedy is binding precedent and | would follow it if confirmed as a U.S. District
Judge.

b. Following the Supreme Court’s decision, President Obama announced at a
press conference: “lI think that the death penalty should be applied in very
narrow circumstances for the most egregious of crimes. | think that the rape
of a small child, 6 or 8 years old, is a heinous crime.” Do you agree with that
statement?

Response: | can agree that the rape of a child is a heinous crime. With respect to
when the death penalty should be applied, | would follow binding precedent of the
U.S. Supreme Court.

13. In Atkins v. Virginia, the Supreme Court ruled that the imposition of the death
penalty on mentally retarded defendants constituted cruel and unusual
punishment. In its majority opinion, Justice Stevens stated that the “clearest and
most reliable objective evidence of contemporary values is the legislation enacted
by the country’s legislatures,” and that the majority first reviewed “the judgment
of legislatures that have addressed the suitability of imposing the death penalty on
the mentally retarded.” The majority cited the fact that 18 States, less than half of
the 38 States that permitted capital punishment, had recently enacted legislation
barring execution of the mentally retarded as evidence that a “national consensus”
existed about the propriety of executing the mentally retarded.

a. Do you believe that the legislative acts of 47% of the country equates to a
national consensus?

Response: | do not know what constitutes a national consensus.

b. Inits majority opinion, the Court stated: “Moreover, within the world
community, the imposition of the death penalty for crimes committed by
mentally retarded offenders is overwhelmingly disapproved. Brief for The
European Union as Amicus Curiae in McCarver v. North Carolina, O. T. 2001,
No. 00—8727, p. 4.” Do you personally believe it was appropriate for the
Court to consider the opinion of the “world community” when interpreting
the Eighth Amendment?

Response: If confirmed as a U.S. District Judge, my personal beliefs will not play
a role in my decision making. | would be bound by that precedent and would
follow the law.
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